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[bookmark: _Hlk65678935]CONCESSION AGREEMENT NO. [•], DATED [•], BETWEEN THE FEDERAL GOVERNMENT, THROUGH THE MINISTRY OF INFRASTRUCTURE AND AUTORIDADE PORTUÁRIA DE SANTOS S/A – SPA, WITH THE INTERVENTION-CONSENT OF THE NATIONAL AGENCY FOR WATERWAY TRANSPORTATION – ANTAQ.



[bookmark: _Hlk93305263][bookmark: _Hlk65678979]THE FEDERAL GOVERNMENT, through the MINISTRY OF INFRAESTRUCTURE – MINFRA, headquartered at Esplanada dos Ministérios, Bloco "R", ZIP Code (CEP) 70310-500, Brasília/DF, registered under the Corporate Taxpayer Registry (CNPJ) under No. 37.115342/0001-67, hereinafter referred to as CONCESSION AUTHORITY, represented herein by the State Minister of Infrastructure, Mr. Tarcísio Gomes de Freitas, appointed by Decree dated January 1, 2019, and AUTORIDADE PORTUÁRIA DE SANTOS S/A - SPA, headquartered at Av. Conselheiro Rodrigues Alves s/nº, Bairro do Macuco, ZIP Code (CEP) 11015-900, Santos, São Paulo, Corporate Taxpayer Registry (CNPJ) under No. 44.837.524/0001-07, hereinafter referred to as CONCESSIONAIRE, herein represented by its officers, Mr./Ms. [•], nationality, marital status, profession, bearer of ID (RG) No. [•], registered under the Individual Taxpayer Registry (CPF) under or No. [•], and Mr./Ms. [•], nationality, marital status, profession, bearer of ID (RG) No. [•], registered under the Individual Taxpayer Registry (CPF) under or No. [•], duly empowered by Article [•] of its bylaws; with the intervention-consent of the NATIONAL AGENCY FOR WATERWAY TRANSPORTATION, special autonomous public corporation, created by Brazilian Law No. 10.233, dated June 5, 2001, headquartered at SEPN - Quadra 514 - Conjunto E, Brasília/DF, registered under the Corporate Taxpayer Registry (CNPJ) under No. 04.903.587/0001-08, herein represented by its Director-General, Mr. [•], designated by [•], published in the Brazilian Federal Register (DOU) dated [•], nationality, marital status, profession, bearer of ID (RG) No. [•], registered under the Individual Taxpayers Registry (CPF) No. [•], hereinafter referred to as ANTAQ, hereby enter into this CONCESSION CONTRACT, whose purpose is the ADMINISTRATION OF THE ORGANIZED PORT OF SANTOS, covering the areas delimited by Decree No.[•]-MINFRA, and the indirect exploration of the existing Port Facilities, as per the result of the public bidding under the Auction mode, held on [•].[•].[•], through Public Notice No. [•] within the scope of the National Privatization Program, governed by Brazilian Law No. 9.491, dated September 9, 1997 and its amendments, in view of or full compliance with all previous conditions provided for in the aforementioned Bidding Invitation by the Winning Bidder and by SPA, notably, for the Auction Settlement in the amount ofR$ [•] ([•]).
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1. [bookmark: _Toc96435968][bookmark: _Hlk65679220]Initial Provisions
1.1. [bookmark: _Ref78983242]Definitions
1.1.1. For the purposes of this Concession Agreement, and without prejudice to other definitions set forth herein, the following definitions apply to the terms below, whenever spelled with initial capital letters and in bold:
1.1.1.1. Winning Bidder: Winning bidder of the Auction, to whom the fulfillment of its purpose was granted;
1.1.1.2. Port Administration: the Concessionaire, responsible for the Activities regarding the administration of the entire Organized Port Area;

1.1.1.3. ANTAQ: National Agency for Waterway Transportation, autonomous public corporation under a special regime, created by Law No. 10,233, dated June 5, 2001, and which is an intervening-consenting party in this Concession Agreement;
1.1.1.4. Organized Port Area od Influence: geographic areas, continuous or not, from or to which the goods loaded or unloaded at the Organized Port are transported;
1.1.1.5. Organized Port Area: area delimited by an act of the Federal Executive Branch that comprises the port facilities and the protection infrastructure and access to the Organized Port; 
1.1.1.6. Non-Operational Port Areas: areas and facilities located inside the Organized Port Area that, according to the Port Development and Zoning Plan, are not reserved to the performance of passenger and good transport or storage activities, bound for or coming from waterway transportation, and can be intended for activities of cultural, social, recreational, commercial and industrial character;
1.1.1.7. [bookmark: _Hlk78362800]Shipowner: individual or legal entity that, on its behalf or under its responsibility, prepares the vessel for commercial exploration, pursuant to Normative Resolution No. 32/2019-ANTAQ;
1.1.1.8. Activities: all activities, services and obligations assigned to the Concessionaire as Port Administration or Ancillary Services, pursuant to this Concession Agreement and its Attachments;
1.1.1.9. Customs Authority: Brazilian federal Revenue;
1.1.1.10. Maritime Authority: Brazilian Navy;
1.1.1.11. Port Authority: the Concessionaire of the Organized Port, also known as Port Administration;
1.1.1.12. Compliance Assessment: a systematic process, with pre-defined rules, duly followed up and reviewed, in order to provide a proper level of confidence of a product, process, project, work or service in the fulfillment of pre-established requirements, as per technical standards or regulations;
1.1.1.13. Custodian Bank: financial institution hired and paid by the Concessionaire, which shall be responsible for maintaining and operating Linked Accounts, as provided for in the Clause 7and in the reference draft contained in Attachment 9 – Reference Drafts of Linked Account Management Agreements to be entered into with the Custodian Bank;
1.1.1.14. Concession Assets: all assets related to the Concession, including Reversible Assets and nonreversible assets, under the terms of Clause 35 and Anexo 8 – Bens Reversíveis; 
1.1.1.15. Reversible Assets: these are all movable and immovable assets, including the improvements that integrate them, located in the Organized Port, that shall revert to the Concession Authority at the end of the Concession, pursuant to Clause 35 of Attachment 8 – Reversible Goods;
1.1.1.16. Administrative Council for Economic Defense – CADE: a federal autonomous public corporation with authority to prevent and curb violations against the economic order under Brazilian Law No. 12.529/2011;
1.1.1.17. Code of Conduct: document to be prepared by the Concessionaire and approved by the Concession Authority, detailing the rules to deal with companies interested in working as Port Facility Operators, under the terms of Clause 14.2.2;
1.1.1.18. Dispute Resolution Committee: committee appointed pursuant to Clause 39to assist the Parties in the settlement of disputes arising from the Concession Agreement and to decide on them;
1.1.1.19. Santos Port Complex: a group of Port Facilities within the Organized Port and private port terminals located along Santos estuary;
1.1.1.20. Concession: onerous assignment of the Organized Port for the performance of the functions of Port Authority and the indirect exploration of the Port Facilities by the Concessionaire, in accordance with the obligations and charges provided for in this Concession Agreement;
1.1.1.21. Concessionaire: SPA, the legal entity responsible for performing Port Administration duties within the entire Organized Port Area; 
1.1.1.22. Port Authority Council or CAP: the advisory body for the Port Administration composed of representatives from the Concession Authority, companies and port workers, appointed pursuant to art. 37 of Decree No. 8,033, dated June 27, 2013;
1.1.1.23. Guarantee Account: Linked Account exclusively intended for receiving amounts to cover expenses under the responsibility of the Concession Authority and ANTAQ;

1.1.1.24. Túnel Account: a Linked Account exclusively intended for receiving the amounts arising from the capital stock payment of Túnel S.A. 
1.1.1.25. Linked Accounts: refers to the Guarantee Account and the Túnel Account opened with the Custodian Bank, in which amounts intended for certain purposes provided for in this Concession Agreement shall be deposited and which shall be operated under the terms of Clause 7 and the Account Management Agreement entered into between the Concessionaire, the Custodian Bank and the Concession Authority and, in the case of the Túnel Account, Túnel S.A., as per the reference draft contained in Attachment 9 – Reference Drafts of Linked Account Management Agreements to be entered into with the Custodian Bank;
1.1.1.26. FIPS Assignment Agreement: onerous use assignment agreement entered into between SPA and [●] intended to regulate FIPS exploration by a Special Purpose Enterprise (SPE) formed exclusively by railroad operators operating at FIPS;
1.1.1.27. Concession Agreement: this instrument, as defined in the Preamble;
1.1.1.28. Stock Option Agreement for the Purchase of Shares of Túnel S.A: agreement to be executed by SPA with the Concession Authority, pursuant to Attachment 11 - Stock Option Agreement for the Purchase of Shares of Túnel S.A, as provided for in the Concession Agreement;
1.1.1.29. Area Use Agreements: (i) port lease agreements intended for the exploration of Port Facilities, pursuant to art. 2, item XI, of Brazilian Law No. 12.815/2013, (ii) transition agreements, pursuant to art. 42, of Normative Resolution 07/2016-ANTAQ, (iii) transit agreements, (iv) temporary use agreements, pursuant to art. 5-D, of Brazilian Law 12.815/2013, (v) exploration agreements of Non-Operational Port Areas such as onerous and non-onerous use assignment agreements, under the terms of Ordinance No. 51/2021-MINFRA, which are in effect on the execution date of the Concession Agreement;
1.1.1.30. Fixed Contribution: a fixed contractual charge to be paid by the Concessionaire to the Concession Authority pursuant to Clause 6 in exchange for operating the Organized Port; 
1.1.1.31. Variable Contribution: a variable contractual charge to be paid by the Concessionaire to the Concession Authority pursuant to Clause 6 in exchange for operating the Organized Port;
1.1.1.32. Corporate Control: quality of the shareholder or group of persons bound by a shareholders’ agreement that implies the ownership of partner rights that permanently ensure the majority of votes in the resolutions of the general shareholders’ meeting and the power to elect the majority of the company’s administrators, as well as the effective use of such power to guide the company’s activities and the operation of the company’s bodies;
1.1.1.33. Effective Date: date of publication in the DOU of the statement of this Concession Agreement;
1.1.1.34. DOU: Brazilian Federal Register;
1.1.1.35. Public Notice: Public Auction Notice No. [•]/[•], including its Attachments;
1.1.1.36. Insurable Event: an event subject to insurance coverage offered in Brazil, at the time of its occurrence, for at least two (2) years and by at least two (2) insurers;
1.1.1.37. Port Facility Explorers: legal entities that contract with the Concessionaire the exploration of Port Facilities;
1.1.1.38. [bookmark: _Hlk77772214]Port os Santos Internal Railway – FIPS: railway system that comprises the facilities, art works, infrastructure, superstructure, extensions, signaling systems, buildings and other goods and services that are necessary for the availability of the railway network located within the Organized Port Area and which, for the purposes of this agreement, shall be given the same treatment as the Non-Operational Port Areas;
1.1.1.39. Creditors: persons, agents and institutions bearing financing agreements with the Concessionaire, whose funds are intended for the performance of the investments and Activities purpose of this Concession Agreement and which are holders of the rights emerging from the Concession, pursuant to art. 28 and 28-A of Brazilian Law No. 8.987/95;
1.1.1.40. Contractual Performance Guarantee: guarantee that the Concessionaire shall hold, of the faithful performance of contractual obligations, as established in this Concession Agreement and in the Attachment 5 – Templates and Minimum Conditions for Contractual Performance Guarantee;
1.1.1.41. [bookmark: _Hlk79170335]Economic Group: companies that are, in relation to the Concessionaire, (i) parent companies, directly or indirectly, (ii) subsidiaries, directly or indirectly, (iii) under common control, and (iv) affiliate pursuant to article 243, paragraphs 1, 4 and 5, of Brazilian Law 6404/76; 
1.1.1.42. Performance Indicators: indicators that measure the performance of the Concessionaire and must be observed by it, pursuant to Attachment 1 – Port Exploration Plan;
1.1.1.43. INCC: National Cost of Construction Index, calculated by Fundação Getúlio Vargas
1.1.1.44. Port Facility: area or facility located within the Area of the Organized Port and intended for passenger transport, handling or storage of goods, bound for or coming from waterway transportation;
1.1.1.45. Instrument of Notification, Adaptation and Transfer: out-of-court notification instrument to be issued by the Concessionaire, pursuant to Clause 13 and Attachment 7 – Minimum Content of the Instrument for Notification, Adaptation and Transfer and Relationship of Area Use Agreements;
1.1.1.46. Essential Investments: investments foreseen in the Area Use Agreements described in the Attachment 10 – Essential Investments of Area Use Agreements under the responsibility of the Port Facility Explorers deemed essential for the development of the Organized Port;
1.1.1.47. Mandatory Investments: required investments to be made by the Concessionaire under the terms of Attachment 1 – Port Exploration Plan;
1.1.1.48. IPCA: Extended National Consumer Price Index, published by the Brazilian Institute of Geography and Statistics (IBGE);
1.1.1.49. Auction: bidding mode selected for the transfer of the shareholding control of SPA associated with the granting of the Organized Port concession, carried out according to and under the conditions described in the Public Notice;
1.1.1.50. Auction Settlement: Timely and full payment by the Winning Bidder to the Federal Government in exchange for the transfer of ownership of SPA shares, as provided for in the Public Notice;
1.1.1.51. Ministry of Infrastructure – MINFRA: body that is part of the Federal Direct Administration through which the Federal Government exercises the Concession Authority;
1.1.1.52. New Investments: investments not originally foreseen in this Concession Agreement or in the Attachment 1 – Port Exploration Plan;
1.1.1.53. Port Operation: passenger boarding and landing and the transport or storage of goods, bound for or coming from waterway transport;
1.1.1.54. Port Operator: legal entity pre-qualified by the Port Administration to execute Port Operations in the Organized Port Area;
1.1.1.55. Labor Management Body or OGMO: private entity responsible for managing the supply of the labor force of port workers and independent port workers constituted by the Port Operators, pursuant to art. 32, of Law 12.815/2013;
1.1.1.56. Concession Parameters: set of factors used to benchmark contractual regulations related to Performance Indicators, X Factor, Q Factor, Y Factor and D Factor;
1.1.1.57. Parties: the Federal Government, represented by the MINFRA, and the Concessionaire, signatories of this Concession Agreement;
1.1.1.58. Related Parties: regarding the Concessionaire, any parent company, affiliate and respective subsidiaries, as well as those deemed as such by the Accounting Standards in effect; 
1.1.1.59. Environmental Liabilities: any fact, act or occurrence, known or not, that implies in compliance with a legal or regulatory determination, related to the environment, observing the specificities provided for in the Concession Agreement;
1.1.1.60. Port Development and Zoning Plan – PDZ: planning instrument that aims to establish strategies and goals for the rational development and optimization of the use of the Organized Port Area by the Concessionaire;
1.1.1.61. Basic Implementation Plan – PBI: plan proposed by the Concessionaire with the technical and performance specifications to be developed by the Concessionaire aiming at the execution of the Mandatory Investments defined in the PEP, to be submitted for review to the Concession Authority.
1.1.1.62. Port Exploration Plan – PEP: instrument contained in the Attachment 1 – Port Exploration Plan, including a description of the physical and operational characteristics of the Organized Port, details of the Port Authority’s duties regarding exploration, conservation and expansion of the Organized Port, the definition of the Performance Indicators to assess the quality of the services provided, a list of Mandatory Investments and other obligations of the Concessionaire;
1.1.1.63. Investment Plan: plan proposed by the Concessionaire as a required condition to make New Investments for the restoration of the economic-financial balance.
1.1.1.64. Concession Authority: the Federal Government as holder of the power to explore the Organized Port directly or through a concession, exercising such power through MINFRA;
1.1.1.65. Organized Port: public asset built and equipped to meet the needs of navigation, passenger transport or the transport and storage of goods in the areas delimited by Ordinance No. [•]-MINFRA, with the characteristics set out in Attachment 1 – Port Exploration Plan, and managed by the Concessionaire as provided for in this Concession Agreement;
1.1.1.66. Concession Term: the term of the Concession, established under the terms of this Concession Agreement, counted from the Effective Date;
1.1.1.67. Price: revenue belonging to the Concessionaire resulting from the provision of the specific Activities listed in Attachment 3 – Fees and Prices
1.1.1.68. Operational Demobilization Program: program to be submitted by the Concessionaire up to two (2) years before the end of the Concession term, observing the guidelines of the Concession Authority regarding the continuity of the Activities provided by the Concessionaire, pursuant to Clause 34.11.
1.1.1.69. Supported Proposal: regulatory flexibilization mechanism provided for in Clause 25;
1.1.1.70. Extension: any type of extension, renewal or postponement of the term of this Concession Agreement in relation to the Concession Term;
1.1.1.71. Fee Revenue: Concessionaire’s revenue from the collection of Fees for the Activities described in Attachment 3 – Fees and Prices;
1.1.1.72. Non-Fee Revenue: Concessionaire’s revenue from the exploration of Port Facilities and Non-Operational Port Areas, as well as from any Activities or services that are not paid for through Fees;
1.1.1.73. Linked Funds: amounts to be deposited by the Concessionaire in the Linked Accounts to be used exclusively for the purposes provided for in this Concession Agreement;
1.1.1.74. Port Exploration Regulation – REP: a normative document prepared by the Concessionaire according to Concession Authority and Attachment 1 – Port Exploration Plan guidelines, establishing the general principles and operation and exploration conditions of the Organized Port, which must be observed by individuals and companies, including Users, who wish to perform activities in the Organized Port Area;
1.1.1.75. [bookmark: _Hlk69987465]Review of Concession Parameters: procedure carried out ex officio by ANTAQ for reviewing the Concession Parameters every 5 (five) years, pursuant to Clause 24;
1.1.1.76. Extraordinary Review: procedure carried out ex officio by ANTAQ or at the request of the Concessionaire to restore the economic-financial balance of the Concession Agreement in cases of occurrence of events causing economic-financial imbalance defined as Risk Allocation;
1.1.1.77. Ancillary Services: equipment rental, use of scales and hoppers, supply of electricity and water, and other services not prescribed among those to be remunerated exclusively by Port Fees;
1.1.1.78. SPA: Autoridade Portuária de Santos S/A, as qualified in the preamble, whose shares were sold in the Auction;
1.1.1.79. Port Fees: the amounts owed by Users in exchange for the services provided by the Concessionaire, pursuant to Attachment 3 – Fees and Prices;
1.1.1.80. [bookmark: _Hlk67076899]Average Fee Cap: regulatory mechanism incident on the fee groups that remunerate the Port Fees for Waterway Access Infrastructure, Mooring Facilities and Operational or Land Infrastructure, as provided for in Attachment 3 – Fees and Prices;
1.1.1.81. Maritime Carrier: anyone who performs cabotage or long-haul transportation, in their own or a third-party’s vessel, issuing bill of lading – single, generic, or master, in accordance with Normative Resolution No. 18-2017-ANTAQ.
1.1.1.82. Túnel S.A.: wholly-owned subsidiary to be constituted by SPA, which shall be the subject of a stock option agreement for the purchase of shares in favor of the Federal Government to be subsequently assigned to the company that wins the bidding to execute the project for implementing the tunnel connecting Santos to Guarujá, which shall cross the access channel of the Organized Port;
1.1.1.83. Federal Government: legal entity governed by internal public law, which, pursuant to art. 21, item XII, line 'f', of the Brazilian Federal Constitution, holds ownership over the exploration of the Organized Port;
1.1.1.84. User: all individuals and legal entities who are beneficiaries of the Activities performed by the Concessionaire or who use the infrastructure of the Organized Port;
1.1.1.85. Inspection Budget: contractual charge owed by the Concessionaire in exchange for the inspection activities carried out by ANTAQ; and
1.1.1.86. Verifier: Accredited Inspection Body (OIA) that, in accordance with INMETRO Ordinance No. 367/2017, the Contract and ANTAQ regulations, performs Compliance Assessment services.
1.2. Interpretation
1.2.1. Except where the context otherwise requires:
1.2.1.1. The definitions of the Concession Agreement shall also be applied in their singular and plural forms;
1.2.1.2. The definitions set forth in this Concession Agreement shall be applicable to its Attachments, except when the Attachment expressly adopts another definition; and
1.2.1.3. References to the Concession Agreement or any other document shall include any changes and addenda that may be entered into between the Parties.
1.2.2. The titles of the chapters and clauses of the Concession Agreement and of the Attachments must not be used in their application or interpretation.
1.2.3. In case of any discrepancy between the Concession Agreement and the Attachments, the provisions of the Concession Agreement will prevail.
1.2.4. In case of discrepancy between the Attachments, those issued by the Concession Authority shall prevail.
1.2.5. In case of divergence between the Attachments issued by the Concession Authority, the one with the most recent date shall prevail.
1.2.6. In case of divergence between the Portuguese version and the English verson, the provisions of the Portuguese version will prevail. 
1.2.7. The terms and conditions of the Concession Agreement relating to its extension shall be interpreted restrictively.
1.3. Attachments
1.3.1. For all legal and contractual purposes, the Attachments listed in this Clause are part of this Concession Agreement:
1.3.1.1. [bookmark: _Ref73014390]Attachment 1 – Port Exploration Plan
1.3.1.2. Attachment 2 – Port Development and Zoning Plan
1.3.1.3. [bookmark: _Ref73014711]Attachment 3 – Fees and Prices
1.3.1.4. [bookmark: _Ref73023477]Attachment 4 – Marginal Cash Flow
1.3.1.5. [bookmark: _Ref73020682]Attachment 5 – Templates and Minimum Conditions for Contractual Performance Guarantee
1.3.1.6. [bookmark: _Ref73023984]Attachment 6 – Tripartite Agreement
1.3.1.7. [bookmark: _Ref73014500]Attachment 7 – Minimum Content of the Instrument for Notification, Adaptation and Transfer and Relationship of Area Use Agreements
1.3.1.8. [bookmark: _Ref73013550]Attachment 8 – Reversible Goods
1.3.1.9. [bookmark: _Ref73018383][bookmark: _Ref79055166]Attachment 9 – Reference Drafts of Linked Account Management Agreements to be entered into with the Custodian Bank
1.3.1.10. [bookmark: _Ref78805801]Attachment 10 – Essential Investments of Area Use Agreements
1.3.1.11. [bookmark: _Ref79509742]Attachment 11 – Stock Option Agreement for the Purchase of Shares of Túnel S.A.
1.3.1.12. [bookmark: _Ref79572960]Attachment 12 – Minimum Content of the Access Channel Infrastructure Sharing Agreement between the Concessionaire and the operator of the tunnel connecting Santos and Guarujá
1.3.1.13. [bookmark: _Ref82550212]Attachment 13 – Requirements of the Basic Implementation Plan (PBI)
1.3.1.14. [bookmark: _Ref83226576]Attachment 14 – Guidelines for Preparing a Code of Conduct
1.4. [bookmark: _Ref69492414]Legal Regency
1.4.1. This Concession Agreement is an administrative contract governed by the precepts of public law, as well as by private law, in particular, the provisions relating to the general rules of contracts.
1.4.2. The provisions of Laws No. 12.815, dated June 5, 2013; 10.233, dated June 5, 2001; 9.784, dated January 29, 1999, 8.987, dated February 13, 1995; 8.666, dated June 21, 1993; 13.334, dated September 13, 2016; Decree no. 8.033, dated June 27, 2013; and other relevant rules and regulations, as issued by the authorities concerned, apply to this Concession Agreement.
1.4.3. The legal and regulatory provisions applicable to: (i) engineering works and services; and (ii) obligations of a labor, social security, technical, civil and criminal liability, medicine, occupational safety and environmental nature, without prejudice to other pertinent ones, also apply to this Concession Agreement.
2. [bookmark: _Toc96435969]Purpose
2.1. The purpose of this Concession Agreement is: (i) to grant of the onerous assignment of the Organized Port; (ii) the indirect exploration of the Port Facilities and of the Non-Operational Port Areas; (iii) the rendering of public port services through the collection of Port Fees; and (iv) to make investments intended to meet the needs of cargo and passenger transportation.
2.1.1. [bookmark: _Ref88641135][bookmark: _Hlk77599313]The Concessionaire is prohibited from performing Port Operations, which shall be carried out exclusively by pre-qualified Port Operators, in compliance with the guidelines set forth by the Concession Authority.
2.1.2. The prohibition established in Sub-clause 2.1.1 extends to the Concessionaire’s Economic Group, as per the provisions of Sub-clause 16.6.
2.2. [bookmark: _bookmark2][bookmark: _Ref70239710]The permanent purpose of the exploration of the Organized Port is to enhance competitiveness, development and efficiency in the execution of port services, in compliance with the relevant legislation and regulations.
2.3. The Port Authority must guide its actions towards the rationalization and optimization of the Organized Port, ensuring competition and equal treatment to Users, Port Facility Explorers, holders of adhesion contracts and Port Operators, within their respective segments.
2.4. The Port Authority is responsible for ensure that trade, waterway transport and navigation enjoy the benefits resulting from the improvements to and equipment installed at the Organized Port.
3. [bookmark: _Toc96435970]Concession Area
3.1. The Concessionaire shall perform the duties and jobs inherent to the Port Authority in the Organized Port Area, as outlined by Ordinance No. [•]-MINFRA, comprising the Port Facilities and the infrastructures for protection and access to the Organized Port, considering the descriptions contained in Attachment 1 – Port Exploration Plan.
3.1.1. The Organized Port Area may be changed or expanded to meet the development needs of the Organized Port.
3.1.2. The change in the Organized Port Area shall lead to the establishment of an Extraordinary Review process for the analysis of any impact on the economic-financial balance of the Concession Agreement, pursuant to Clause 26.
4. [bookmark: _Ref70235726][bookmark: _Toc96435971]Term
4.1. The term of the Concession Agreement shall be thirty-five (35) years, counted from the Effective Date.
4.2. [bookmark: _Ref65258381]The Concession Agreement may be extended only once, at the discretion of the Concession Authority and only for the purposes of restoring the economic-financial balance, as foreseen in Clause 33, for up to 5 (five) years.
4.3. For all purposes of this Concession Agreement, the Effective Date is the date on which the statement of the Concession Agreement is published in the Federal Register.
5. [bookmark: _Toc96435972]Estimated price of the Concession Agreement
5.1. The estimated price of the Concession Agreement, corresponding to the present value of the estimated Fee Revenues and Non-Fee Revenues for the entire term of the Concession, is BRL 24,000,000,000.00 (twenty-four billion Brazilian reais).
5.2. The estimated price of the Concession Agreement is merely indicative and cannot be used by either Party to claim the restoration of the economic-financial balance of the Concession Agreement.
6. [bookmark: _Ref88652239][bookmark: _Toc96435973][bookmark: _Ref73018225][bookmark: _Ref71708141][bookmark: _Ref71708437][bookmark: _Ref71711476]Contractual charges
6.1. [bookmark: _Ref79870166][bookmark: _Ref80288191][bookmark: _Ref70236982][bookmark: _Ref73206327][bookmark: _Hlk77582478][bookmark: _Hlk80286703][bookmark: _Ref79870069]The Concessionaire undertakes to pay the Concession Authority the entire Concession Bonus within 60 (sixty) days from the Auction Settlement.
6.1.1. The Concession Authority, through the Ministry of Economy, may issue additional instructions for the effective payment by SPA of the Concession Bonus.
6.2. [bookmark: _Ref82451884][bookmark: _Ref88662929]Within sixty (60) days from the Effective Date, the Concessionaire shall: (i) constitute a wholly-owned subsidiary in the form of a joint stock company called Túnel S.A. subscribing the amount of BRL 2,988,167,356.00 (two billion, nine hundred and eighty-eight million, one hundred and sixty-seven thousand, three hundred and fifty-six Brazilian reais) as share capital; (ii) pay up the first installment of the subscribed capital stock in an amount equivalent to twenty-five percent (25%) of the subscribed capital stock; and (iii) enter into the instrument with the Concession Authority, as provided for in Attachment 11 – Stock Option Agreement for the Purchase of Shares of Túnel S.A.
6.2.1. The remainder of the subscribed capital stock shall be paid up as follows: (i) the second installment equivalent to thirty-five percent (35%) of the subscribed capital stock shall be paid in thirteen (13) months from the Effective Date; and (ii) the third installment equivalent to forty percent (40%) of the subscribed capital stock shall be paid in twenty-five (25) months from the Effective Date.
6.2.2. [bookmark: _Ref82451978]The amounts provided for in the Sub-clause 6.2 corresponding to payments in Brazilian reais shall be annually adjusted according to the INCC as of the Effective Date.
6.2.3. The Concessionaire also undertakes to:
6.2.3.1. Deposit the amounts paid into the capital stock of Túnel S.A. foreseen in Sub-clause 6.2directly into the Túnel Account and ensure that they are not used by the Concessionaire or Túnel S.A. under any other scenario or circumstance; 
6.2.3.2. Refrain from launching activities that are purpose of Túnel S.A.’s by-laws or making this company operational during the entire period in which Túnel S.A. is under its Corporate Control;
6.2.3.3. Refrain from carrying out any corporate transaction involving the shares of Túnel SA, which shall remain under the condition of a wholly-owned subsidiary of the Concessionaire until the share purchase option, purpose of the Attachment 11 – Stock Option Agreement for the Purchase of Shares of Túnel S.A., is exercised, at which time, together with Túnel SA, it shall take all the necessary actions and measures for the full and effective execution of the share purchase option agreement; and
6.2.3.4. As soon as the share purchase option becomes effective, enter into an agreement with Túnel S.A. to share the infrastructure of the access channel of the Organized Port in order to establish coexistence and interface conditions the works to implement the tunnel project, to be carried out by Túnel S.A., and the movement of the Organized Port, including, but not limited to land and waterway traffic, for which purpose the provisions of Attachment 12 – Minimum Content of the Access Channel Infrastructure Sharing Agreement between the Concessionaire and the operator of the tunnel connecting Santos and Guarujá must be observed.
6.2.4. If the Concession Authority decides to waive the share purchase option purpose of the Attachment 11 – Stock Option Agreement for the Purchase of Shares of Túnel S.A., the Concessionaire must be formally informed of such decision. 
6.2.4.1. Once the waiver is formalized: (i) the Stock Option Agreement for the Purchase of Shares of Túnel S.A is unilaterally terminated; (ii) all the Linked Funds deposited in the Túnel Account shall revert to the Concession Authority, and ANTAQ must, within a maximum period of sixty (60) days, order the Custodian Bank to transfer the amounts to the account indicated by the Concession Authority; and (iii) the Concessionaire is authorized to promote the termination of Túnel S.A. or give it a different destination.
6.3. [bookmark: _Ref88642709][bookmark: _Hlk79143104]The Concessionaire undertakes to pay the Concession Authority, as a Fixed Contribution, 25 (twenty-five) annual installments in the amount of BRL 63,326,900.00 (sixty-three million, three hundred twenty-six thousand, nine hundred Brazilian reais) each, from the 8th year up to the 32nd year of this Concession Agreement. 
6.3.1. The Concessionaire must pay the Fixed Contribution on January 5 of every year in which payment is due, and the amount of each installment must be updated annually based on the IPCA.
6.3.2. The Concession Authority may issue additional instructions for the effective payment of the Fixed Contribution by SPA.
6.4. [bookmark: _Ref72938693][bookmark: _Hlk79143173]The Concessionaire undertakes to pay the Concession Authority as a Variable Contribution the annual amount, in Brazilian reais (BRL), resulting from the application of the percentage of 2.25% (two integers and twenty-five hundredths percent) on the Concessionaire's consolidated gross income in the previous year until the end of the Concession term.
6.4.1. The Variable Contribution shall be paid annually, within 30 (thirty) days from the date determined for the submission of the financial statements referred to in Sub-clause 16.5.7.
6.4.2. [bookmark: _bookmark7][bookmark: _Ref70235156]Any revenue (excluding construction revenue, in accordance with the applicable accounting standards) earned by the Concessionaire and any wholly-owned subsidiaries shall be deemed as consolidated gross revenue.
6.4.3. [bookmark: _bookmark8]The calculation of the Variable Contribution shall be carried out by the Concessionaire, based on the accounting statements for the period referred to in Sub-clause 16.5.7.
6.4.4. [bookmark: _Ref70237275]ANTAQ may disagree with the amounts indicated or paid by the Concessionaire and request their correction and complementation, ensuring the Concessionaire the right to adversary proceedings and full defense.
6.4.4.1. In the case foreseen in Sub-clause 6.4.4, the Concessionaire undertakes to immediately pay the undisputed amounts, as instructed by ANTAQ.
6.4.4.2. At the end of the administrative fact-finding process regarding disputed amounts, payments may be complemented through the Contractual Performance Guarantee, or through a specific charge.
6.4.4.3. ANTAQ may, at its discretion, use independent audit assistance, hired pursuant to Sub-clause 27.3, to determine the amounts that should have been effectively collected as a Variable Contribution, without prejudice to the application of the applicable penalties to the Concessionaire for non-payment.
6.4.5. The amount of the first installment of the Variable Contribution shall be due and must be calculated from the Effective Date.
6.5. [bookmark: _bookmark9][bookmark: _Ref73016083][bookmark: _Ref70235923][bookmark: _Hlk79143655]The Concessionaire shall pay the Inspection Budget directly to ANTAQ, in the amount of BRL 6,422,938.00 (six million, four hundred and twenty-two thousand, nine hundred and thirty-eight Brazilian reais) per year, throughout the term of the Concession Agreement.
6.5.1. The amount of the annual Inspection Budget shall be divided into 12 (twelve) monthly installments of the same amount, which must be paid by the Concessionaire by the 5th (fifth) business day of the following month, a business day being days between Monday and Friday, excluding national holidays.
6.5.2. The first monthly payment must be made by the Concessionaire by the 5th (fifth) business day of the first month following the Effective Date.
6.5.3. The Inspection Budget shall be used to cover expenses with inspection of the Concession, in line with the budget legislation. 
6.5.4. Any questions or requests for details on the Concessionaire's obligation to pay the Inspection Budget must be addressed, resolved and regulated by ANTAQ.
6.6. [bookmark: _bookmark10][bookmark: _bookmark11]The amounts in Brazilian Reais provided for in this Clause shall be annually adjusted by the IPCA from the Effective Date, except as provided in Sub-clause 6.2.2. 	
6.7. [bookmark: _Ref76558813][bookmark: _Ref74241869][bookmark: _Hlk64395014]If the Concessionaire does not pay the Concession Bonus, the Fixed Contribution, the Variable Contribution, the Inspection Budget or fails to make the investments foreseen for Túnel S.A. on the due date, it shall incur a fine for late payment of 0.33% (thirty-three hundredths of a percent) of the amount due per day of delay, limited to 20% (twenty percent), plus default interest equivalent to the Special Settlement and Custody Rate (SELIC), applicable until the full receipt of the amount due.
6.7.1. [bookmark: _Ref70237406]In the event of failure to pay the Concession Bonuses, the Fixed Contribution, the Variable Contribution, the Inspection Budget or the investments in Túnel S.A. on the due dates, the Concession Authority and/or ANTAQ may, within their respective spheres of competence, take the necessary measures to enforce the Contractual Performance Guarantee, without prejudice to other measures provided for in the Concession Agreement.
6.7.2. Any remaining balance between the amount received from the enforcement of the Contractual Performance Guarantee and the obligation due shall be paid by the Concessionaire, subject to the fine and default interest established in this Sub-clause 6.7.
6.7.3. The SELIC rate to be used is calculated on a daily basis, at simple interest with annual capitalization, on business days, using the annual rate disclosed on the immediately preceding business day as a basis for calculation.
6.7.4. [bookmark: _Ref73018176]Any partial payments shall be used to amortize the fine for late payment, default interest and the primary obligation, in that order.
6.8. [bookmark: _Hlk77775249]The Concessionaire shall not owe the Federal Government any amounts for the assignment and use of the areas that make up the Organized Port Area beyond those expressly provided for in this Concession Agreement.
7. [bookmark: _bookmark13][bookmark: _Ref88639285][bookmark: _Ref88639601][bookmark: _Ref88646139][bookmark: _Toc96435974]Linked Funds and Linked Accounts
7.1.  The Concessionaire shall, within the period provided for in Sub-clause 16.2.1: (i) provide the opening of two Linked Accounts with a Custodian Bank, the Guarantee Account and the Túnel Account, the latter through Túnel S.A.; and (ii) enter into, directly or through Túnel S.A., with the Depositary Bank chosen and with the Concession Authority, the corresponding account management agreements, granting the Custodian Bank exclusive powers to operate the Linked Accounts, at the order of the Concession Authority. 
7.1.1. [bookmark: _Ref76482495][bookmark: _Hlk79143732]The Custodian Bank must have shareholders’ equity greater than BRL 1,000,000,000.00 (one billion Brazilian reais) and must be a financial institution rated between the first and second tiers, that is, between “A” and “B” on the long-term rating scale of at least one of the following risk rating agencies: Fitch Ratings, Moody’s or Standard & Poors.
7.1.2. [bookmark: _Ref76482497]The Attachment 9 – Reference Drafts of Linked Account Management Agreements to be entered into with the Custodian Bank contains drafts of account management agreements that are only referential and non-binding, and the final wording of the instruments must be previously approved by the Concession Authority. 
7.1.3. The charges and fees related to the hiring of the Custodian Bank shall be borne exclusively by the Concessionaire and Túnel S.A.
7.2. For all legal purposes, the Parties acknowledge that the Guarantee Account belongs to the Concessionaire and that the Túnel Account belongs to Túnel S.A., in such a way that the funds deposited therein are not part of the assets of the Concession Authority, ANTAQ or any other public agency or entity.
7.3. [bookmark: _Hlk80279998][bookmark: _Ref77605796]The Linked Accounts shall receive exclusively the deposits assigned to them in Sub-clauses 7.8.1 and 7.9.1, and cannot receive other amounts, for any reason.
7.4. The Linked Accounts shall be operated exclusively by the Custodian Bank, at the expense and order of the Concession Authority.
7.5. The Concessionaire undertakes not to provide any instruction to the Custodian Bank to operate the Linked Accounts.
7.6. The Custodian Bank shall comply with the Concession Authority’s orders, as long as they are in accordance with the determinations of the account management agreement, this Concession Agreement and its Attachments.
7.7. Whenever requested by the Concession Authority, ANTAQ or the Concessionaire itself, the Custodian Bank shall submit, within two (2) working days, information about the Linked Accounts, including balances, statements and history of investments, deposits and transfers.
7.8. [bookmark: _Ref78791796]The Linked Funds deposited in the Guarantee Account shall be used exclusively to cover the Concession Authority and ANTAQ’s expenses with: 
(i) [bookmark: _Hlk93305608]Restoration of the economic-financial balance of the Concession Agreement in favor of the Concessionaire, including due to the agreement on New Investments;
(ii) The fulfillment of court or arbitration rulings which determine indemnity or restoration of the economic-financial balance of the Concession Agreement in favor of the Concessionaire;
(iii) [bookmark: _Ref78791790][bookmark: _Ref70237738]Remuneration of the member of the Dispute Resolution Committee indicated by the Concession Authority; or
(iv) Defeated party’s fees, costs and expenses arising from arbitration proceedings in which the Concession Authority and/or ANTAQ are defeated.
7.8.1. [bookmark: _Ref88809810][bookmark: _Hlk80304353]These shall be deposited in the Guarantee Account as Linked Funds: 
(i) BRL 200,000,000.00 (two hundred million Brazilian reais), within the period established in Sub-clause 16.2.1e 
(ii) [bookmark: _Hlk93305499]2.25% (two integers and twenty-five hundredths percent) on the Concessionaire’s consolidated gross revenue in the previous year, to be made periodically until the end of the Concession within 30 (thirty) days from the date determined for the submission of the financial statements pursuant to Sub-clause 16.5.7, the first deposit to be made when the Guarantee Account is opened.
7.8.2. [bookmark: _Hlk93305636]The amount deposited in the Guarantee Account that exceeds the level of 27.5 % (twenty seven point five percent) of the average annual gross revenue of the last three (3) years shall be transferred to the Concession Authority by the Custodian Bank upon determination of the Concession Authority, provided that: (i) 10 (ten) years have passed since the Effective Date; and (ii) no debts of ANTAQ’s or the Concession Authority’s responsibility are open or under discussion in the administrative, judicial or arbitral sphere, which should be funded with resources of the Guarantee Account in an amount higher than BRL 50,000,000.00 (fifty million Brazilian reais) updated by the IPCA, even if they are debts arising from events occurred prior to the execution of the Concession Agreement.
7.8.3. 
7.9. Linked Funds deposited in the Túnel Account are intended exclusively for the implementation of the underwater tunnel project between the municipalities of Santos and Guarujá under the access channel of the Organized Port and shall not be used by the Concessionaire or by Túnel S.A. while the latter is under the Concessionaire’s Corporate Control.
7.9.1. [bookmark: _Ref88809838]The amounts resulting from the payment of the capital stock of Túnel S.A. shall be deposited in the Túnel Account as Linked Funds, in accordance with the provisions of Sub-clause 6.2.
7.10. The amounts deposited in the Linked Accounts shall be invested by the Custodian Bank in federal government bonds pegged to the SELIC rate, or another indicator of remuneration of bank deposits followed by the market in case of discontinuity of the SELIC rate.
7.11. [bookmark: _Ref78973059]Once the Concession is extinguished, if the Concessionaire is entitled to compensation, under the terms of Clause 34, the Concession Authority shall use any existing balance in the Guarantee Account to address such payment.
7.11.1. [bookmark: _Ref78973095]If a balance remains in the Guarantee Account after the payment mentioned in Sub-Clause 7.11, the referred funds shall revert to the Concession Authority.
7.11.2. After the transfer of the balance mentioned in Sub-Clause 7.11.1, if any, the Custodian Bank shall automatically close the Guarantee Account, observing the terms of the account management agreement entered into between the Concessionaire, Concession Authority and the Custodian Bank.
[bookmark: _Ref78983196][bookmark: _Ref74241930]
8. [bookmark: _Ref83551083][bookmark: _Toc96435975]Preparing and updating the PDZ
8.1. The Concessionaire is responsible for: (i) periodically submitting a proposal for revision of the PDZ every four (4) years, and the first revision of the PDZ must be submitted within the period provided for in Sub-clause 16.2.3; and (ii) submitting the revisions of the PDZ to the Concession Authority, as per guidelines established by it, as well as the provisions of the National Logistics Plan, the Port Sector Plan and the Master Plan for the Santos Port Complex, or other instruments that may replace them.
8.1.1. [bookmark: _bookmark15][bookmark: _Ref78210453]The PDZ revision proposal will be submitted for approval by the Concession Authority, which, within 90 (ninety) days, may approve it or determine its revision in order to make the PDZ compatible with the national logistics planning and the sectorial planning.
8.1.2. The revisions to the PDZ proposal required by the Concession Authority must be made by the Concessionaire within 30 (thirty) days, which shall then resubmit the proposal for approval by the Concession Authority.
8.1.3. The Concession Authority may, ex officio, make the changes it deems relevant to the approval of the new version of the PDZ, disclosing the technical grounds that justify such changes.
8.1.4. The PDZ revision proposal prepared by the Concessionaire must be accompanied by: (i) the User consultation report provided for in Attachment 1 – Port Exploration Plan; (ii) any comments from the Port Authority Council under the terms of Sub-clause 8.3; and (iii) the technical studies that support it, the Concessionaire being free to present the appropriate studies and technical analyses it deems necessary to support its proposal.
8.2. The Concessionaire may propose a partial update of the PDZ to the Concession Authority, extraordinarily and at any time.
8.2.1. The proposal for the extraordinary update of the PDZ must be accompanied by a technical justification, supported by documents proving (i) a demand formally presented by an interested third party or (ii) the business opportunity identified by the Concessionaire.
8.2.2. The proposal submitted by the Concessionaire must contain a justification with all the technical elements necessary to verify the pertinence of the PDZ update by the Concession Authority.
8.2.3. The proposal for the extraordinary update of the PDZ shall be forwarded to the Concession Authority for approval, which, within forty-five (45) days, may approve it with or without conditions or set a deadline for the submission of changes and amendments.
8.3. [bookmark: _Ref73018896][bookmark: _Ref71706089]Prior to sending the proposals for revision or extraordinary update of the PDZ to the Concession Authority, the Concessionaire must submit them to the Port Authority Council, under the terms of art. 36 of Decree no. 8.033/2013, which may formally submit suggestions within a period of up to 20 (twenty) days. 
8.3.1. If the Port Authority Council presents comments, the Concessionaire must forward them to the Concession Authority together with its PDZ proposal.
9. [bookmark: _Toc96435976]Mandatory Investments
9.1. In order for the Concessionaire to make the Mandatory Investments foreseen in the PEP, it must prepare and submit to the Concession Authority, within [o]([o]) days from the Effective Date, a PBI contemplating all the Mandatory Investments.
9.2. The Concession Authority shall have a maximum period of thirty (30) days, as of the receipt of the PBI, to expressly state its non-objection or request the clarifications or changes mentioned in Sub-Clause 9.3 regarding the PBI.
9.2.1. Non-objection analysis shall be done in relation to the verification that the proposed plan meets the minimum parameters defined in the PEP.
9.3. [bookmark: _Ref82549344]The Concession Authority may request the Concessionaire clarifications or modifications to the PBI, as well as reject it, if, after the request for clarifications and modifications, its ability to meet the requirements of the Concession Agreement and Attachments is not proven.
9.3.1. [bookmark: _Ref82549378]The Concession Authority shall communicate to the Concessionaire the need for complementation or modification and shall establish a deadline for the submission of a new PBI. 
9.3.2. If after its resubmission, in accordance with Sub-Clause 9.3.1, the PBI is considered to be inadequate to enable compliance with the requirements of the Concession Agreement and its Attachments, the Concession Agreement shall be declared terminated at the Concessionaire’s, in accordance with Sub-Clause 34.19.
9.4. . The PBI may be changed at any time, at the request of the Concessionaire or ANTAQ, provided that the Concession Authority is notified and in compliance with the rules of the Concession Agreement, Attachments and effective legislation and regulations. 
9.5. The execution of Mandatory Investments, after the Concession Authority states that it has no objection to the PBI, shall be subject to the elaboration of the corresponding executive projects that must be sent to ANTAQ with a note that justifies its compatibility with the PBI and an inspection certificate prepared by the Verifier.
9.5.1. The inspection certificate prepared by Verifier shall be waived in cases of dredging work projects.
9.6. Without prejudice to the compliance with the applicable legal and regulatory provisions, as well as with the other provisions of this Concession Agreement and the PEP, the PBI to be submitted by the Concessionaire must contain the requirements foreseen in Attachment 13 – Requirements of the Basic Implementation Plan (PBI).
9.7. The Concessionaire is fully responsible for all costs and expenses associated with the implementation of the Mandatory Investments, as well as for the faithful compliance with the deadlines provided for in the schedule established in the PEP.
9.8. After the execution of each Mandatory Investment, the Concessionaire shall submit to ANTAQ the respective Final Report of Investment Execution (“As Built”) with an inspection certificate prepared by the Verifier.
9.8.1. The inspection certificate prepared by Verifier shall be waived in cases of dredging works.
10. [bookmark: _Ref82445839][bookmark: _Toc96435977]New Investments
10.1. The Concessionaire may make New Investments, waiving the approval of the Concession Authority and prior analysis of ANTAQ, as long as exclusively at its own expenses and without a request for Extraordinary Review by the Concessionaire, in accordance with art. 42, Paragraph 9, of Decree No. 8.033/2013.
10.2. [bookmark: _Ref82610968]Throughout the term of the Concession Agreement, New Investments, including when proposed in the scope of a Supported Proposal, may be, at the discretion of the Concession Authority, subject to the restoration of the economic-financial balance in an Extraordinary Review to be promoted by ANTAQ.
10.2.1. Restoration of the economic-financial balance due to the agreement on New Investments may occur by means of a discount of the amounts due as Fixed Contribution and/or Variable Contribution, as well as by means of the use of Linked Funds deposited in the Guarantee Account or other forms of restoration allowed this Agreement.
10.2.2. When New Investments are subject to the restoration of the economic-financial balance, the Concessionaire shall submit to the Concession Authority the respective Investment Plan containing the following elements:
(i) simplified description of the investment packages, with price and cost statements that allow fixing the amount to be invested; 
(ii) identification of the benefits and advantages of the proposed investments and the impact of their implementation on the handling logistics in the Organized Port; and 
(iii) physical-executive schedule for the proposed investments, which shall: (a) inform the start date, the end date and the intermediate deadlines for the investments, already considering the time required for the approval of the executive projects and for the issuance of the necessary licenses, authorizations and permits, pursuant to the terms of the Concession Agreement; and (b), if applicable, provide for the timeframes and amounts for discount of the Fixed Contribution and/or the Variable Contribution, as well as for the release of funds from the Guarantee Account, in compliance with the execution of the investments;
10.2.3. Within thirty (30) days from the submission of the Investment Plan, the Concession Authority shall consult the Users, as per ANTAQ regulations. The consultation must be instructed with sufficient elements to characterize the New Investments proposed, and, at least, simulations, studies and analyses on possible fee increases necessary to restore the economic-financial balance of the Concession.
10.2.4. The Concession Authority shall have a maximum period of thirty (30) days, as of the conclusion of the consultation with the Users, to: (i) expressly manifest its non-objection of the Investment Plan; or (ii) request clarifications or modifications.
10.2.5. [bookmark: _Ref72440117]The Concession Authority may request clarifications or modifications to the Investment Plan, and the Concessionaire must provide the requested clarifications or make the required modifications, within the period determined by the Concession Authority.
10.2.6. If after the clarifications or modifications requested by the Concession Authority, the defects in the Investment Plan remain, the proposal for New Investments in question shall be rejected without prejudice to the submission of other proposals.
10.2.7. The Investment Plan may be amended through negotiation between the Concession Authority and the Concessionaire.
10.3. [bookmark: _Ref77945996][bookmark: _Ref80297045]Within ninety (90) days from the date of the non-objection to the Investment Plan, the Concessionaire shall submit to ANTAQ the executive projects necessary to carry out the investments foreseen in the Investment Plan instructed with an inspection certificate prepared by the Verifier which shall include the analysis the budgeting compliance analysis.
10.3.1. The inspection certificate prepared by Verifier shall be waived in cases of dredging work projects.
10.3.2. ANTAQ must manifest itself about the executive projects submitted by the Concessionaire within ninety (90) days from their submission, and must evaluate the compatibility between the executive projects and the Investment Plan.
10.3.3. Any delay by ANTAQ in analyzing the executive projects submitted by the Concessionaire shall not be attributed to the latter when such documents are submitted in accordance with the provisions of this Concession Agreement.
10.3.4. The Concessionaire must make the changes in the executive projects required by ANTAQ, within the period determined, assuming the corresponding costs.
10.4. ANTAQ’s non-objection of the executive projects submitted by the Concessionaire shall not imply the assumption of any technical responsibility by the Concession Authority or ANTAQ, nor shall it prevent the subsequent request for changes by the Concession Authority or ANTAQ.
10.5. After the executive projects are approved and the necessary environmental licenses are issued, the Concessionaire must start making the investments, observing the start and end dates and the intermediate deadlines foreseen in the respective execution schedule.
10.5.1. [bookmark: _Ref72937788]The Concessionaire shall be subject to the penalties provided for in Resolution No. 3274/2014-ANTAQ, or other rules that amend or replace it, in case of delay in making the investments.
10.6. [bookmark: _Hlk82543069]Once the investments foreseen in the executive projects are concluded, the Concessionaire shall submit to ANTAQ the Final Investment Execution Report (“As Built”) with the inspection certificate prepared by the Verifier.
10.6.1. The Concessionaire shall carry out, at its own expense, the amendments in the works determined by ANTAQ or verified by the Verifier in case of non-compliance with the executive projects.
10.6.2. The inspection certificate shall be waived in case of dredging works. 
11. [bookmark: _Toc96435978][bookmark: _Ref73014426][bookmark: _Ref73014449][bookmark: _Ref73022505]Verifier
11.1. The Concessionaire must hire a Verifier accredited as a Compliance Assessment Body, as per Ordinance No. 367/2017-INMETRO, or subsequent applicable regulation on inspection by an accredited body, and also accredited by ANTAQ.
11.2. The Verifier’s accreditation with ANTAQ assumes compliance with the following requirements, in addition to others that may be provided for in specific regulations:
11.2.1. not be subject to settlement, intervention or the Temporary Administration Regime – RAET under the terms of Decree No. 2,321/87, bankruptcy or judicial recovery;
11.2.2. not be Related Parties to the Concessionaire
11.3. The Concessionaire must submit a triple list of potential Verifiers, in order of preference, for approval by ANTAQ.
11.3.1. ANTAQ may veto Verifiers in the triple list based on a reasoned decision, in view of their history of relationship with the Agency and potential conflict of interest.
11.4. [bookmark: _Ref87441110]The Verifier shall have a maximum performance term of five (5) years, without the possibility of reappointment.
11.4.1. In case the deadline for the execution of the works to be certified exceeds the maximum Verifier performance term, there may be an extension of the deadline until the effective conclusion of the associated works. 
11.4.2. No later than three (3) months before the end of the term referred to in Sub-Clause 11.4, the Concessionaire must submit a new list of three candidates to ANTAQ.
11.4.3. The Concessionaire may hire more than one Verifier to carry out the inspections and certifications provided for in the Concession Agreement, provided that they are authorized by ANTAQ, upon reasoned request.
11.5. The measures and costs necessary for the Verifier’s activities, inspection, and possible correction of non-conformities, shall be the responsibility of the Concessionaire, not being subject to economic-financial restoration.
11.6. Deliveries made by the Verifier do not elude or limit the supervisory and regulatory powers and competencies of the Concession Authority and ANTAQ, and its acceptance does not bind the analysis and decision of the Concession Authority.
11.7. Certificates, reports, and products resulting from the Verifier’s activities shall be reported to ANTAQ, which shall promote wide dissemination to users and other stakeholders.
11.7.1. The Concession Authority and ANTAQ, without prejudice to the observance of procedures and regulatory powers, may use Verifier’s reports to support inspection activities, relocation of investments, calculation of fee factors, restoration of the economic-financial balance, calculation of the use of contractual funds and indemnities, and other purposes compatible with the obligations set forth in this Concession Agreement.
11.7.2. The Concessionaire shall be assured the right to access the reports and products delivered by the Verifier, under the terms of the procedure defined in Ordinance No. 367/2017-INMETRO.
11.7.3. Any citizen or entity may disagree, based on a reasoned opinion, with the reports issued by the Verifier, and ANTAQ shall verify the authenticity and faithfulness of the information provided based on its own verification.
11.8. If any irregularity, deficiency in the service provision, loss of contractual or regulatory requirements for registration, or loss of accreditation as an INMETRO-accredited body by the Verifier is found, ANTAQ shall determine that the Concessionaire replace it.
11.8.1. ANTAQ may, justifiably, refuse an inspection certificate or report issued by a Verifier which is not allowed to operate with ANTAQ.
11.9. Any interest of the Concessionaire in terminating the contract with the Verifier must be submitted in advance to ANTAQ, with the submission of the respective grounds and indication of a triple list for approval of a new Verifier.
11.10. Upon ANTAQ's decision, the Verifier that violates technical standards, good practices and the regulations of the Concession Authority or ANTAQ, observing the right to adversary proceedings and full defense, shall be disqualified with ANTAQ for up to five (5) years.
11.10.1. Possible evidence of collusion shall result in administrative sanctions for the Concessionaire, reaching its Related Parties.
11.10.2. In the event of a situation described in the Sub-Clause above, or of suspected fraud, INMETRO must be informed for appropriate measures, in addition to forwarding information to the competent bodies for possible civil and criminal penalties in the judicial sphere.
11.10.3. Disqualification provided for in this Sub-clause shall be extended to individuals who, on behalf of the Verifier body, acted directly in the inspection in violation of technical standards, good practice and the regulation of the Concession Authority and ANTAQ.
12. [bookmark: _Toc96435979]Ferrovia Interna do Porto de Santos – FIPS
12.1. The Concessionaire is responsible before the Concession Authority for the accomplishment of the Minimum Investments, of the FIPS Capacity Levels and for the fulfillment of the Performance Indicators of the rail transport infrastructure availability services according to the levels and operational specifications foreseen in the FIPS Assignment Agreement.
12.2. The Concessionaire may not reduce the scope, undersize, reduce or allow the postponement of the Minimum Investments, the FIPS Capacity Levels and the compliance with the Performance Indicators agreed in the FIPS Assignment Agreement, unless there is technical and reasonable justification and previous approval by the Concession Authority.
12.3. While the FIPS Assignment Agreement is in effect, the Concessionaire may not charge a fee or any price for operating the railroad access infrastructure from users or the FIPS assignee, except those provided for in the FIPS Assignment Agreement.
12.4. [bookmark: _Ref85029963]If the FIPS Assignment Agreement is terminated for any reason, the Concessionaire:
12.4.1. Must assume the provision of the railroad access infrastructure service, by exploring it directly or hiring third parties
12.4.2. [bookmark: _Ref78832137]Shall be entitled to the restoration of the economic-financial balance of the Concession Agreement which shall be carried out in the Extraordinary Review through the establishment of a railroad access fee to be charged to the corresponding service users, and may be combined with other techniques for restoring the economic-financial balance.
13. [bookmark: _Ref70235427][bookmark: _Ref78899532][bookmark: _Toc96435980]Transfer of Area Use Agreements
13.1. The adaptation and transfer of ownership, when applicable, of the Area Use Agreements, including those whose purpose is the exploration of Port Facilities, shall be carried out based on art. 5a of Law No. 12.815/2013, and art. 22 of Decree No. 8.033/2013, as provided for in Attachment 7 – Minimum Content of the Instrument for Notification, Adaptation and Transfer and Relationship of Area Use Agreements.
13.1.1. The assumption of the contractual position of the Concession Authority by the Concessionaire takes place immediately as of the Effective Date.
13.2. [bookmark: _Hlk80945767][bookmark: _Hlk79440582]In the negotiations for the adaptation and/or renegotiation of the Area Use Agreements related to the exploration of Port Facilities, as well as throughout the term of the Concession, the Concessionaire may renegotiate the scope, term and conditions for making investments previously agreed to between the Port Facility Explorers and the Concession Authority, except for the Essential Investments provided for in Attachment 10 – Essential Investments of Area Use Agreements, which may not have its scope, term and conditions renegotiated.
13.2.1. The Concessionaire shall be responsible before the Concession Authority for the execution of the Essential Investments according to the scope, term and conditions set forth in the Area Use Agreements entered into prior to the assumption of the contractual position by the Concessionaire.
13.2.2. If the Area Use Agreement or, as a result of the transfer and adaptation, the instrument that replaces it is terminated without the Essential Investments having been performed, the Concessionaire must perform the Essential Investments directly, by hiring third parties or through an agreement with new Port Facility Explorers.
13.2.3. The non-performance or delay in performing the Essential Investments shall imply in non-performance of the Concession Agreement, for purposes of application of penalties and restoration of the economic-financial balance. 
14. [bookmark: _Ref77713296][bookmark: _Toc96435981][bookmark: _Ref73019824]Exploration of Port Facilities and Non-Operational Port Areas in the Organized Port
14.1. The exploration of Port Facilities and of the Non-Operational Port Areas by the Concessionaire must fulfill the following common conditions: 
14.1.1. Compliance with the terms of the PDZ approved by the Concession Authority;
14.1.2. Compliance with the guidelines and obligations contained in Attachment 1 – Port Exploration Plan;
14.1.3. Compliance with the legal and regulatory standards applicable to this Concession Agreement; 
14.1.4. Respect for the provisions of the Public Notice and its attachments;
14.2. The exploration of the Port Facilities by the Concessionaire shall be admitted only in the indirect form, that is, through agreements signed with the Port Facility Explorers.
14.2.1. [bookmark: _Hlk72504819]The agreements entered into between the Concessionaire and the Port Facility Explorers involving the assignment or use of the Port Facilities shall be governed by private law, without prejudice to the applicable regulation.
14.2.2. [bookmark: _Ref77671162][bookmark: _Ref69813696]Negotiations with any Port Facility Explorer aimed at establishing agreements for the operation of Port Facilities must comply with the rules set forth in the Concessionaire’s Code of Conduct, which shall be prepared in accordance with the minimum guidelines established in the Attachment 14 – Guidelines for Preparing a Code of Conduct.
14.2.3. [bookmark: _Ref69817956][bookmark: _Ref76562067]The Concessionaire must periodically publish on its website, with unrestricted access to all, technical and financial information about the Port Facilities available for exploration.
14.2.3.1. The technical information referred to in Sub-Clause 14.2.3 correspond to characterization data of the free areas, including footage and geographical coordinates; and
14.2.3.2. [bookmark: _Ref77620125]The financial information referred to in Sub-Clause 14.2.3 must include current and historical data on rents paid by comparable port terminals. 
14.2.3.3. [bookmark: _Ref78982352][bookmark: _Ref69818034]The Concessionaire must provide on its website, with unrestricted access to all, a standard reference draft of the Port Facility exploration agreement, indicating whether or not its terms are binding and whether or not its acceptance is a precondition to move forward in the negotiation.
14.2.3.4. The Concessionaire must also provide information about the current agreements with Port Facility Explorers, such as the corresponding holders, purposes and terms. 
14.2.4. [bookmark: _Ref69819053]Agreements for the exploration of Port Facilities shall be freely established, subject to the following minimum conditions: 
14.2.4.1. The agreements may not: (a) compromise the safety standards of the Organized Port; (b) compromise the achievement of Performance Indicators; or (c) provide for the advance of any amounts to the Concessionaire of the installments that exceed the Concession term;
14.2.4.2. [bookmark: _Ref69819057]The term of the agreements may not exceed the term of the Concession Agreement, except in cases where the remaining term of the Concession is not sufficient to ensure economic viability to the enterprise, by means of prior authorization from the Concession Authority, after ANTAQ has been heard; 
14.2.4.3. The Concessionaire’s remuneration must be defined based on objective and non-discriminatory criteria, such as service level, availability of facilities and investment forecast, among other economically relevant criteria; 
14.2.4.4. Agreements shall provide for periodic remuneration in equal or increasing installments throughout their term, and the advance of installments that exceed the Concession term is prohibited; 
14.2.4.5. If the agreement provides for variable remuneration proportional to the turnover of the business, this must have an equal or increasing percentage value and constant periodicity throughout the entire term of the agreement;
14.2.4.6. The agreements shall provide for the duty of the Port Facility Explorer to respect and observe the rules issued by ANTAQ, including the obligation to make available, at any time and within ten (10) days, at ANTAQ’s request, the financial statements of the operation carried out; and
14.2.4.7. The Concessionaire must foster, whenever possible, intra-port competition, and must avoid that, through the execution of an agreement with the Port Facility Explorer, market concentration with potential damage to competition and users arises.
14.2.5. Without prejudice to CADE’s authority, if ANTAQ verifies the occurrence of abuse of economic power or imperfect competition resulting from a concentration of more than 40% of a given relevant market in the same Economic Group, the Concession Authority may determine that the Concessionaire promotes a public offer of new areas aimed at the implementation of Port Facilities in order to curb market concentration.
14.2.5.1. The Concession Authority may establish guidelines for the public offer of Port Facilities that must be observed by the Concessionaire.
14.2.6. ANTAQ may monitor the prices practiced by the Concessionaire and observe market practices, being at its discretion the comparison with prices practiced in other ports in Brazil and abroad and the analysis of costs related to the use of Port Facilities. 
14.2.7. [bookmark: _Ref77675303]In the event of non-compliance with the provisions of this Clause or verification of abuse of market power, ANTAQ may, at any time, establish the regulation of Prices related to the use of Port Facilities, including maximum revenue or other method to be established in specific regulation, in which case the Concessionaire shall not be entitled to the economic-financial rebalancing of the Concession Agreement. 
14.2.8. The Concessionaire must use its best efforts to fully explore the Organized Port. 
14.2.9. Port Facility occupation and use parameters are established in the Attachment 1 – Port Exploration Plan and their compliance shall be verified by ANTAQ. 
14.2.9.1. If the Operational Area Availability Indicator is below the minimum level established in Attachment 1 – Port Exploration Plan, ANTAQ may determine that the Concessionaire promote a public call for bids by third parties interested in operating idle Port Facilities.
14.2.9.2. ANTAQ shall monitor the public call process to assess the reasons for the idleness of the Port Facilities and if there is an unjustified refusal on the part of the Concessionaire to negotiate them.
14.2.9.3. [bookmark: _Ref76570686][bookmark: _Ref70238691]In the event of idle Port Facilities and third parties interested in exploring them, it is the Concessionaire’s duty to negotiate. 
14.2.9.4. If the Concessionaire refuses to promote the negotiation under the terms of the Sub-clause 14.2.9.3, the interested third party may file a complaint with ANTAQ, which shall monitor the negotiation process between the Concessionaire and the interested third party to assess whether there is abusive conduct by the Concessionaire.
14.2.9.5. If signs of abuse by the Concessionaire are identified, ANTAQ shall initiate the due administrative process, which, if there are no technical and suitable reasons to justify the refusal to contract by the Concessionaire, may result in a sanction to the Concessionaire and/or the determination that it must hire the interested third party.
14.3. The exploration of Non-Operational Port Areas shall only be admitted in the indirect form, that is, through agreements entered into with third parties.
14.3.1. The agreements entered into between the Concessionaire and third parties for the exploration of Non-Operational Port Areas shall be freely established and governed by private law, without prejudice to the applicable regulation.
14.3.2. The term of the agreements may not exceed the term of the Concession Agreement, except in cases where the remaining term of the Concession is not sufficient to ensure economic viability to the enterprise, by means of prior authorization from the Concession Authority, after ANTAQ has been heard. In this case, the anticipation of the remuneration installments that exceed the Concession Term shall be prohibited.
14.3.3. The exploration of the Non-Operational Port Areas shall be conducted exclusively based on the criteria defined by the Concessionaire, respecting the provisions contained in the PDZ.
14.4. [bookmark: _bookmark18][bookmark: _Ref73019391][bookmark: _Ref69819155]The Concessionaire shall assign, without financial charges, with the exception of the apportionment of the common expenses of the Organized Port Area, spaces for the facilities of government agencies and entities that, by legal provision, operate in the Organized Port, subject to the provisions of their normative instruments, including with regard to the preparation of projects and execution of works.
14.4.1. The provisions of Sub-clause 14.5 do not exclude the obligation of the aforementioned government bodies and entities to bear their own expenses, such as the supply of electricity and sewage services, when not common to the Organized Port, as well as the costs arising from the use of the property, such as taxes, fees, contributions or public prices.
14.5. Any conflicts should preferably be resolved by direct agreements established between the contracting parties. 
15. [bookmark: _bookmark19][bookmark: _bookmark20][bookmark: _Toc96435982]Basic Sanitation Assets
15.1. The Concessionaire may choose to maintain the operation, directly or by hiring third parties, of sanitation assets existing in the Organized Port that are being operated by it on the Effective Date, being able to develop Ancillary Services related to these assets, as well as to freely agree with the Users its provision.
15.2. The Concessionaire may also choose to terminate, alienate, demobilize or donate sanitation assets to the entities that hold the public sanitation services in the region, and give different destinations to the areas where they are installed, as well as connect to the municipal sanitation network.
16. [bookmark: _Toc96435983]Concessionaire Duties
16.1. The Concessionaire must comply at all times with the provisions of this Concession Agreement, the standards established by ANTAQ and other obligations contained in the applicable regulations.
16.2. During the first eighteen (18) months counted from the Effective Date, the Concessionaire must, without prejudice to other obligations provided for in this Concession Agreement and its Attachments:
16.2.1. [bookmark: _Ref79058328][bookmark: _Ref88643267][bookmark: _Ref77847166][bookmark: _Ref77608729]Open the Linked Accounts and sign the account management agreement with the Custodian Bank and the Concession Authority, within sixty (60) days from the Effective Date, under the terms of Clause 7;
16.2.2. Prepare and submit to the Concession Authority, within one hundred and eighty (180) days from the Effective Date, a proposed Code of Conduct, which shall contain binding rules to guide negotiations with Port Facility Explorers, under the terms of Sub-Clause 14.2.2;
16.2.3. [bookmark: _Ref88643550]Prepare and submit to the Concession Authority, within twelve (12) months from the Effective Date, pursuant to Clause PDZ to the Concession Authority, pursuant to Clause 8;
16.2.4. Carry out the procedures referring to the adaptation and transfer of the Area Use Agreements, in the terms of Clause 13 and Attachment 7 – Minimum Content of the Instrument for Notification, Adaptation and Transfer and Relationship of Area Use Agreements;
16.2.5. Comply with the transition rules regarding the collection of Port Fees for the services offered, pursuant to Attachment 3 – Fees and Prices; 
16.2.6. Review and publish the REP, in accordance with the Concession Authority’s and Attachment 1 – Port Exploration Plan‘s guidelines.
16.3. The Concessionaire’s duties for the execution of this Concession Agreement include:
16.3.1. Comply with and enforce laws, regulations and the Concession Agreement;
16.3.2. Ensure the fruition of the advantages arising from the improvement and equipping of the Organized Port for trade and navigation;
16.3.3. Pre-qualify the Port Operators, in accordance with the guidelines established by the Concession Authority;
16.3.4. Collect the Fee Revenues and Non-Fee Revenues related to its Activities;
16.3.5. Supervise Port Operators, Port Facility Explorers and the Users in relation to the compliance with the operational, safety and exploration norms of the Organized Port areas, in special, the REP and the PDZ, watching over the accomplishment of the activities with regularity, efficiency, safety and respect to the environment;
16.3.6. Be subsidiarily liable for damages caused to the Concession Authority and ANTAQ by the Port Facility Explorers;
16.3.7. Promote the removal of vessels or vessel hulls that may hinder access to the Organized Port;
16.3.8. Authorize incoming and outgoing traffic, including berthing and unberthing, anchoring and vessel traffic in the Organized Port Area, after consulting the other Organized Port authorities;
16.3.9. Authorize the cargo handling of vessels, subject to the competence of the Maritime Authority in situations of assistance and rescue of vessels, after consulting the other port authorities;
16.3.10. Suspend Port Operations that impair the functioning of the Organized Port, except for the aspects of interest to the maritime authority responsible for the safety of waterway traffic;
16.3.11. Report to ANTAQ, when knowledgeable, the commission of administrative infractions by Port Facility Explorers, Port Operators and Users;
16.3.12. Adopt the measures requested by the other authorities at the Organized Port;
16.3.13. Provide technical and administrative support to the Port Authority Council and the Labor Management Body;
16.3.14. Establish the Port Exploration Regulation, observing the guidelines of the Concession Authority, pursuant to this Concession Agreement and Attachment 1 – Port Exploration Plan; 
16.3.15. Economically explore the Organized Port Area, through the direct or indirect exploration of the Port Facilities and the Non-Operational Port Areas, as per Clause 14;
16.3.16. Ensure and encourage the adoption of the best occupational health, operational safety and environmental practices in the services performed within the Organized Port Area, especially in the performance of the Activities under its responsibility, as well as organize, protect, preserve and provide a safe environment for the exploration of the Organized Port;
16.3.17. [bookmark: _Hlk78363107]Maintain, throughout the execution of the Concession Agreement, the qualification conditions required in the Public Notice; 
16.3.18. Obtain ISO 9.001, ISO 14.001, ISO 27.001, ISO 45.001 and OHSSAS 18000 certifications, or others determined by ANTAQ, within the period specified in Attachment 1 – Port Exploration Plan;
16.3.19. Publish on its website, with unrestricted access to all, documents containing: (i) the minimum conditions of efficiency for operation in the Organized Port; and (ii) the planning and programming of the use of the wharf of the Organized Port, and should inform unavailable times for berthing operations;
16.3.20. The Concessionaire shall make spaces and time available for the media and points for the placement of advertising in the Organized Port for institutional advertising of a public interest, without financial charges to the Concession Authority;
16.3.21. Coordinated by the Maritime Authority:
16.3.21.1. Establish, maintain and operate the signaling of the access channel and the evolution basin of the Organized Port;
16.3.21.2. Define the areas for anchorage, anchor points for loading and unloading, health inspection and maritime police;
16.3.21.3. Define the areas intended for warships and submarines, platforms and other special vessels, ships under repair or awaiting mooring and ships with flammable or explosive cargo;
16.3.21.4. Establish and disclose the maximum operating draft for the ships, based on the bathymetric surveys conducted; and
16.3.21.5. Establish and disclose the maximum deadweight and maximum dimensions of the ship traffic in the port, depending on the limitations and physical characteristics of the Organized Port;
16.3.22. Coordinated by the Customs Authority:
16.3.22.1. Define the customs area; and
16.3.22.2. Organize and signal flows of goods, vehicles, cargo units and people.
16.3.23. Execute, whether directly or indirectly, the Mandatory Investments provided for in Attachment 1 – Port Exploration Plan;
16.3.24. Submit to ANTAQ the Final Report of Investment Execution (“As Built”) of any investment that is made in the Organized Port, within thirty (30) days of the corresponding investment execution;
16.3.25. Perform, directly or by contracting third parties, the signaling and beaconing service, including the purchase, installation, replacement, maintenance and modernization of nautical signals and equipment necessary to access the Organized Port;
16.3.26. Promote environmental monitoring;
16.3.27. Strictly comply with Performance Indicators, in the form foreseen in Attachment 1, bearing the necessary costs;
16.3.28. Organize an updated database, on an electronic basis, able to generate a report containing information on the Concession, pursuant to this Concession Agreement and the regulations issued by ANTAQ, with information related to Port Fees, other remuneration, statistical vessel traffic data, and cargo processed in the period, assuring ANTAQ uninterrupted, unrestricted and immediate access to said database; 
16.3.29. Maintain, at its own expense and in good working order, conservation and safety, the Reversible Assets, as well as those necessary for the proper management, efficiency and competitiveness of the Organized Port, such as the systems necessary for the execution of the Activities, including the automated waterway safety and land operational efficiency systems (VTMIS and CLPI, respectively), during the term of the Concession Agreement;
16.3.30. Provide all the necessary information and clarifications and promote directly or by contracting third parties all the necessary acts for the continuity of the land regularization processes of the Organized Port with the Federal Heritage Coordination and Management Secretariat, Property Registry Offices and other competent organs;
16.3.31. Comply with the Concessionaire’s obligations under the agreement entered into between it and the Guarujá City Government, whose purpose is to promote actions aimed at resettling the socially vulnerable population of the Prainha community;
16.3.32. The Concessionaire shall take all reasonable measures and fully cooperate with the Concession Authority and ANTAQ so that the Activities contemplated by the Concession continue to be provided uninterruptedly, seeking to prevent and mitigate any inconvenience or risk to the health or safety of port Users and Organized Port employees and ANTAQ; and
16.3.33. Provide ANTAQ, at any time, with access to all agreements entered into by the Concessionaire that deal with the use of Organized Port areas.
16.3.33.1. With respect to the information referred to in Sub-clause 11.3.2, ANTAQ shall adopt the rules of Law No. 12.527, dated November 18, 2011, and Decree No. 7.724, dated May 16, 2012, in particular the compliance with the provision of publicity as a general precept, confidentiality as an exception and the disclosure of information of public interest, regardless of requests.
16.3.33.2. The Concessionaire, when aware of a situation that imposes the duty of confidentiality under Law No. 12.527, dated 2011, and Decree No. 7.724, dated 2012, such as information relating to the business activities of individuals or private legal entities that may represent a competitive advantage to other economic agents, shall request ANTAQ restrictions on their disclosure.
16.4. The Concessionaire’s duties regarding social and environmental issues, until the end of the 12th month of the Effective Date:
16.4.1. Adjust its organizational and governance structure to incorporate roles, responsibilities, and authority for managing the topics listed below:
16.4.1.1. Climate change mitigation;
16.4.1.2. Climate change adaptation;
16.4.1.3. Efficient use of natural resources;
16.4.1.4. Pollution prevention;
16.4.1.5. Biodiversity conservation;
16.4.1.6. Fairness in the workplace;
16.4.1.7. Social inclusion;
16.4.2. Establish formal policies and procedures aimed at ensuring employment relationships based on equal opportunities and treatment, without discrimination in any aspect, with regard to recruitment and hiring, compensation (including wages and benefits), working and employment conditions, access to training, assignment of positions, promotion, termination of employment contracts, and disciplinary practices, and must provide mechanisms to disseminate such policies and procedures to its employees, business partners, and users;
16.4.3. Establish formal policies and procedures aimed at promoting occupational health and safety, including equity aspects, and must provide mechanisms to disseminate such policies and procedures to its employees, business partners and users;
16.4.4. Establish policies, mechanisms and channels for complaints and denunciations, through which employees, suppliers and users can express issues related to working conditions, including violence, harassment of any nature, unequal treatment and discrimination in their working environment, with the preservation of the anonymity of the complainant/denouncer and the confidentiality of complaints and reports, including a support structure dedicated to the topic, with psychological support and contact with authorities, as well as the provision of applicable punitive measures;
16.4.4.1. The Concessionaire shall disclose in its annual reports, published on its website, the results of the application of the policies and mechanisms described, including the number of complaints and reports received in the established channels;
16.4.5. Implement policies to create a culture of equity and non-discrimination, with respect for the life and dignity of all human beings, considering all expressions of their differences;
16.4.5.1. The Concessionaire shall disclose in its annual reports, published on its website, associated indicators and identified risks related to equity and discrimination issues;
16.4.6. Implement a policy to promote socioeconomic development at the local level;
16.4.6.1. The Concessionaire shall disclose in its annual reports, published on its website, aspects related to the promotion of socioeconomic development at the local level, including the share of local employees and locally purchased supplies;
16.5. With respect to Corporate Governance, the Concessionaire has the following duties:
16.5.1. Observe corporate governance standards, as well as regulatory accounting standards defined in specific ANTAQ regulations and adopt standardized accounting and financial statements;
16.5.2. Publish, in accordance with the law, the financial statements and maintain the accounting records of all operations in accordance with the rules applicable to publicly-held companies under the terms of Law No. 6.404/1976, the regulations of the Brazilian Securities and Exchange Commission (CVM) and other supervening rules issued by ANTAQ;
16.5.3. Develop, publish and implement the Related-Party Transactions Policy within six (6) months from the Effective Date, observing, as applicable, the best practices recommended by the Brazilian Code of Corporate Governance – Publicly-Held Companies, drafted by the Interagents Working Group (GT Interagentes), coordinated by the Brazilian Institute of Corporate Governance (IBGC), as well as the Novo Mercado Regulations, or those that may replace them as a reference for the CVM;
16.5.4. Disclose its financial statements on its website;
16.5.4.1. [bookmark: _Ref70240034][bookmark: _Ref76575681]The Concessionaire must disclose any transactions with Related Parties, according to article 247 of Law 6404/1976;
16.5.4.2. Disclosure of Related-Party transactions will be made in explanatory notes to the financial statements, subject to the condition of providing sufficient details to identify the Related Parties and any essential conditions inherent to the aforementioned transactions;
16.5.4.3. The hiring of Related Parties must be the subject of a specific chapter in the management report with a summary report of the hiring made during the year;
16.5.5. Adopt the best practices established by Law 12,846/2013, including implementing integrity mechanisms as described in articles 41 and 42 of Decree 8,420/2015, also observing the guidelines established by the CGU;
16.5.6. Implement, within 3 (three) months from the Effective Date, a Compliance Program, with internal mechanisms and procedures for integrity, audit and to encourage the reporting of violations and the effective application of codes of ethics and conduct, policies and guidelines with the goal of detecting and correcting deviations, frauds, violations and illegal acts committed against the Public Administration, within the scope of the Concessionaire; and
16.5.7. [bookmark: _bookmark22][bookmark: _Ref77585525][bookmark: _Ref70237023][bookmark: _Hlk77582453]Submit to ANTAQ, by April 30 of the following fiscal year, the annual financial statements, reports of the Fiscal Council and Board of Directors, Independent Auditors’ Reports (certified by CVM) and the year-end closing balance sheet, pursuant to the Regulatory Accounting System Applicable to the Port Sector (SICRASP), or any other system that may replace it, according to the ANTAQ regulation and other applicable standards.
16.6. [bookmark: _Ref78203835][bookmark: _Ref82190527][bookmark: _Ref82606008]The Concessionaire and its shareholders have the following duties:
16.6.1. [bookmark: _Ref78646334]Within 60 (sixty) days from the Effective Date, change the company's registration to have it registered as a Specific Purpose Company (SPE), whose exclusive business purpose is the operation of the Concession, except for the constitution of Túnel S.A. and wholly-owned subsidiaries intended for the operation of Accessory Services related to the Organized Port.
16.6.2. [bookmark: _Ref88652103][bookmark: _Hlk79169955][bookmark: _Hlk79169792]Ensure, as well as to establish through the Concessionaire’s Bylaws or in a shareholders' agreement, that (i) Port Facility Explorers, (ii) holders of leases in the Organized Port, (iii) holders of transition contracts in the Organized Port, (iv) holders of Adhesion Contracts to explore Private Use Terminals (TUP) integrating the Santos Port Complex as defined in the Organized Port Master Plan, (v) Shipowners, (vi) Maritime Carriers; (vii) Port Operators pre-qualified to operate in the Organized Port; (viii) holders of concession or sub-concession contracts of railroads that, directly or by right of way, interconnect with the Organized Port and (ix) participants of the respective Economic Groups of any of the companies mentioned in items (i) to (ix) cannot: 
16.6.2.1. [bookmark: _Ref73020176]Hold an individual share of greater than 15% (fifteen percent) of the Concessionaire’s capital stock;
16.6.2.2. Hold joint interest greater than 40% (forty percent) of the Concessionaire's capital stock;
16.6.2.3. [bookmark: _Hlk79170796]Hold any equity interest, individually or collectively through a shareholders’ agreement or similar instrument, of the Concessionaire’s Corporate Control group; or
16.6.2.4. [bookmark: _Hlk79170666]Hold, by means of a shareholders’ agreement or a similar instrument, veto powers for the Concessionaire’s corporate resolutions for matters relating to (i) execution or amendment of agreements with Port Facility Explorers and holders of adhesion agreements to explore the Private Use Terminal that use the navigation channel of the Organized Port; (ii) matters related to the preparation, alteration and updating of the PDZ for the Organized Port; (iii) matters related to the Supported Proposal; (iv) any other matters that substantiate a situation that constitutes a potential conflict of interest between its position as a shareholder and any position thereof or of companies in its Economic Group, as a counterparty to the Concessionaire.
16.6.3. Refrain from holding, directly or through other companies, equity interest, even if a minority one, in (i) Port Facility Explorers, (ii) holders of leases in the Organized Port, (iii) holders of transition contracts in the Organized Port, (iv) holders of Adhesion Contracts to explore Private Use Terminals (TUP) integrating the Santos Port Complex as defined in the Organized Port Master Plan, (v) Shipowners, (vi) Maritime Carriers; (vii) Port Operators pre-qualified to operate in the Organized Port; (viii) holders of concession or sub-concession contracts of railroads that, directly or by right of way, interconnect with the Organized Port and (ix) the respective Economic Groups of any of the companies previously mentioned.
16.7. The Concessionaire’s duties in its relationship with Related Parties are as follows:	
16.7.1.  Enter into all of the Concessionaire’s agreements with Related Parties under fair market terms and conditions, observing the existing restrictions in Sub-Clause 16.6.2.
16.7.2. Not to grant loans, financings and/or any other forms of transfer of funds to its shareholders and/or members of its Economic Group, except for the transfer of funds as dividends, payment of interest on equity and/or payments for the contracting of Related Parties that comply with restrictions established in this Concession Agreement.
16.7.3. Not provide collateral, surety, or any other form of guarantee in favor of members of its Economic Group and/or third parties.
16.7.4. [bookmark: _Ref85028246]Not to enter into contracts with (i) Port Facility Explorers, (ii) holders of leases in the Organized Port, (iii) holders of transition contracts in the Organized Port, (iv) holders of Adhesion Contracts to explore Private Use Terminals (TUP) integrating the Santos Port Complex as defined in the Organized Port Master Plan, (v) Port Operators pre-qualified to operate in the Organized Port; and (vi) the respective Economic Groups of any of the previously mentioned companies, as well as (vii) their respective Related Parties, which:
16.7.4.1. hold an individual share greater than 15% (fifteen percent) of the Concessionaire’s capital stock;
16.7.4.2. together with other entities described in Sub-Clause16.7.3, hold more than forty percent (40%) of the Concessionaire’s capital stock;
16.7.4.3. by means of a shareholders’ agreement or similar instrument, have an equity interest in the Concessionaire’s control group; or
16.7.4.4. have in their capital stock, a person who holds, directly or indirectly, equity interest exceeding 15% and who is a member of the Concessionaire’s Economic Group.
16.7.5. When entering into a loan agreement as the borrower, insert a clause expressly stating that ANTAQ may suspend payments of any amounts contractually provided for in case of default in the payment of Contractual Charges provided for in Clause 6 of this Agreement or risk of early termination of the concession.
16.7.5.1. The Total Effective Cost of the loan operation cannot exceed the interest rate on Interbank Deposits (CDI).
16.8. With respect to the capital stock, the Concessionaire is obligated to maintain a subscribed and paid-in capital stock, during the term of the Concession Agreement, in Brazilian currency, of at least the sum of
(i) R$ [amount to be completed equivalent to the capital stock existing on the date of privatization]
(ii) [30% of the minimum bid, plus 50% of goodwill, plus 30% of the first capital installment of Túnel S.A.] 
16.8.1. In any event, the Concessionaire’s capital decrease is prohibited without the prior and express authorization of ANTAQ;
16.9. The Concessionaire’s duties in terms of civil liability are as follows:
16.9.1. Respond to the Concession Authorities, ANTAQ and third parties for the duties and obligations set forth in this Concession Agreement, legislation and applicable standards;
16.9.2. Respond for the possession, custody, maintenance and surveillance of all Reversible Assets, in accordance with the provisions of the Concession Agreement, legislation and standards in force, subject to the provisions of Clause 35;
16.9.3. Maintain the integrity of the Organized Port Area and the Port Facilities, including taking the necessary steps to vacate the Organized Port Areas illegally occupied by third parties;
16.9.4. Reimburse the Concession Authorities and the other consenting and intervening parties of all disbursements arising from court orders, for the satisfaction of obligations originally attributable to the Concessionaire, including labor claims filed by employees or third parties linked to the Concessionaire;
16.9.5. Immediately inform the Concession Authorities and ANTAQ when summoned or subpoenaed under any legal action or administrative proceeding that may result in liability of the Concession Authorities or ANTAQ, including informing about the procedural terms and deadlines, as well as make its best efforts to defend the common interests, practicing all appropriate procedural acts for this purpose; and
16.9.6. Respond for the adequacy and quality of the investments made, as well as for the fulfillment of contractual and legal obligations and those arising from standards related to schedules, projects and facilities.
16.10. The Concessionaire’s duties in terms of insurance are as follows:
16.10.1. Contract and maintain in force, throughout the term of the Concession, insurance policies with a minimum term of 12 (twelve) months, which guarantee the continuity and effectiveness of the operations conducted in the Organized Port Area, with sufficient coverage for:
16.10.1.1. [bookmark: _Hlk78363607]Damage caused to construction, equipment and machinery in the Organized Port;
16.10.1.2. Damage caused to the Concession Assets; and
16.10.1.3. Pain and suffering, material and bodily damages caused to third parties, arising from the works and activities provided by the Concessionaire's administrators, employees, agents, or delegates, and which are subject to civil liability.
16.10.2. Submit to ANTAQ, annually, as of the Effective Date, proof that the required insurance policies are in force;
16.10.3. Please note that proof of insurance renewal may be provided by means of policies or renewal certificates, provided that the certificates contain information regarding the insured entities and objects, maximum guarantee limit and sub-limits, duration, as well as premiums and their payment dates.
16.10.4. Respond for the scope or omissions in the realization of the insurance, as well as for the full payment of the deductible in the event of a claim;
16.10.5. Establish the Concession Authorities and ANTAQ as co-insured in the insurance policies, according to the characteristic, purpose and ownership of the assets involved, observing the applicable legislation and best market practices. 
16.10.5.1. In addition, the insurance policies may also name the Financiers as beneficiaries, provided that there is no compromise to the operation and continuity in performance of the Concession Agreement;
16.10.6. Make payment vouchers for the insurance premiums available for consultation by ANTAQ, if so requested;
16.10.7. [bookmark: _bookmark23][bookmark: _Ref73020648][bookmark: _Ref70240412]Forward to ANTAQ, 30 (thirty) days prior to the expiration of the contracted insurance policies, proof of their renewal;
16.10.7.1. Without prejudice to the provisions of Sub-clause 16.10.7, any change made to the insurance policy agreements, including those that imply cancellation, renewal, modification or replacement of any policies, must be previously informed to ANTAQ;
16.11. [bookmark: _Ref65256841]The Concessionaire shall provide a Contractual Performance Guarantee, in one of the following modalities, defined at its discretion, in order to ensure compliance with the obligations contained in this Concession Agreement:
(i) [bookmark: _bookmark24][bookmark: _Ref65256791][bookmark: _Ref70240598]Collateral, in cash or federal public debt securities, in which case the following securities are allowed: (i) National Treasury Bills (LTN); (ii) Financial Treasury Bills (LFT); (iii) National Treasury Notes – Series B (NTN-B); (iv) National Treasury Notes – series F (NTN-F), or other equivalent federal public title that may be instituted;
(ii) Performance bond whose policy must at least comply with the contents of Attachment 5 – Templates and Minimum Conditions for Contractual Performance Guarantee; or
(iii) Bank guarantee, issued by a commercial, investment and/ 
or multiple bank authorized to operate in Brazil, pursuant to the template contained in Attachment 5 – Templates and Minimum Conditions for Contractual Performance Guarantee.
16.11.1. [bookmark: _bookmark25][bookmark: _Ref65256611]The Concessionaire shall maintain in force the Contractual Performance Guarantee in the amounts and terms established below, in any of the forms provided for in the previous sub-clause, citing the Concession Authorities and ANTAQ as the beneficiaries:

	[bookmark: _Hlk79144561]
	Concession Events
	Fair

	1
	From the execution of the Concession Agreement until the end of the 5th year of its term.
	R$1,200,000,000.00 (one billion and two hundred million reais) [approximately 5% of the amount of the Agreement]

	2
	From the end of the 5th year of the term of the Concession Agreement up to 2 (two) years after the end of the Concession Agreement.
	R$240,000,000.00 (two hundred and forty million reais) [approximately 1% of the amount of the Agreement]



16.12. [bookmark: _Ref70240539]The Concessionaire shall maintain the integrity of the Contractual Performance Guarantee throughout the term of the Concession Agreement, subject to the values ​​defined above, being obligated, regardless of prior notification for constitution in arrears, to:
16.12.1. Renew the validity period of the modalities that expire during the term of the Concession Agreement, forwarding to the Concession Authorities and ANTAQ, 30 (thirty) days prior to the expiration of the current modality, the proof of its renewal(s), so as to maintain the Contractual Performance Guarantee valid at all times, under the terms of Sub-clause 16.11.1;
16.12.2. Adjust the Contractual Performance Guarantee annually, from the Effective Date, by the IPCA, complementing the amount resulting from the application of the annual adjustment on the initial amount;
16.12.3. Replace any amounts used to cover any payment obligations encompassed by the Contractual Performance Guarantee within 30 (thirty) days from the effective use, regardless of dispute/discussion, whether judicial or administrative, of intent or fault;
16.12.4. Respond for the difference in values, in the event that the Contractual Performance Guarantee is not sufficient to cover the amount of all payment obligations encompassed thereby, and the residual balance may be charged by all legal means allowed; and
16.12.5. Submit any changes to the contents of the letter of guarantee or performance bond, as well as a possible replacement of the Contractual Performance Guarantee in any of the accepted modalities, for prior approval by the Concession Authorities.
16.13. The cash bond must be provided by deposit in an account to be designated by the Concession Authorities.
16.14. Collateral given as federal public debt securities must be provided by securities issued in book-entry form, through registration in a centralized settlement and custody system authorized by the Central Bank of Brazil and appraised at their economic values, as defined by the Ministry of Economy.
16.15. Letters of bank guarantee and performance bond policies must be valid for at least 1 (one) year, and the Concessionaire is fully responsible for keeping them in force, without interruption, throughout the term of the Concession Agreement, as well as during the period of 24 (twenty-four) months after the end of the Concession Agreement, according to Sub-clause 16.11, and for that purpose, it must carry out the necessary renewals and updates.
16.15.1. The contracting of the performance bond must be made with an insurer and reinsurer authorized by SUSEP, an entity linked to the Ministry of Economy, whose risk classification is included in the “investment grade” category by at least one of the following agencies: Fitch, Standard & Poors or Moody’s.
16.15.2. If the option to hire a bank guarantee is chosen, it must: (i) be presented in its original form (copies of any kind will not be accepted); (ii) have its value expressed in Brazilian reais (R$); (iii) name the Concession Authorities and  ANTAQ as beneficiaries; (iv) be duly signed by the administrators of the guarantor financial institution; and (v) provide for the waiver of the benefit of order.
16.15.2.1. Bank guarantees must be contracted with financial institutions whose risk rating is included in the “investment grade” category by at least one of the following agencies: Fitch, Standard & Poors or Moody’s.
16.16. The Contractual Performance Guarantee may be executed by the Concession Authorities if the Concessionaire fails to comply with its duties and obligations set out in the Concession Agreement, including but not limited to the following cases:
16.16.1. In cases where the Concessionaire does not perform the obligations provided for in Attachment 1 – Port Exploration Plan;
16.16.2. In the event of reversal of the Reversible Assets in breach of the requirements established in the Concession Agreement;
16.16.3. In cases where the Concessionaire does not pay the fines applied thereto, pursuant to the Concession Agreement and ANTAQ standards; 
16.16.4. In cases where the Concessionaire does not pay the contractual charges set out in Clause 6 in accordance with the terms and conditions described in this Concession Agreement; and
16.16.5. In cases where the Concessionaire does not pay, within the appropriate period, the payment of other indemnities or pecuniary obligations due to the Concession Authorities and ANTAQ as a result of the Concession Agreement and the Purchase and Sale Agreement for SPA Shares, except for taxes.
17. [bookmark: _Toc96435984]Concession Authority Duties
17.1. The duties of the Concession Authorities include:
17.1.1. Manage this Concession Agreement and its Attachments appropriately;
17.1.2. Analyze, based on the public planning instruments, the PDZ proposal prepared by the Concessionaire, as per Sub-Clause 8.1.1;
17.1.3. Notify the Concessionaire within 5 (five) days when summoned or subpoenaed under any legal action or administrative proceeding that may result in liability of the Concessionaire, including informing the procedural terms and deadlines, as well as make its best efforts to defend the common interests, practicing all appropriate procedural acts for this purpose;
17.1.4. Notify the financial institution or insurance company responsible for providing the Contractual Performance Guarantee, as well as the Financiers of the Concessionaire, whenever a process to decree intervention, expropriation or forfeiture of the Concession is initiated; 
17.1.5. Collaborate, within the limits of its institutional performance, with the Financiers, providing information and clarifications to contribute to the feasibility of financing the investments, in order to enable the full execution of the purpose of the Concession;
17.1.6. Comply with the deadlines established in the Concession Agreement for the fulfillment of its obligations for the analysis of plans, projects and documents submitted by the Concessionaire, as well as various manifestations; and 
17.1.7. Provide institutional support to the Concessionaire, within the limits of its legal powers, before other public entities, in case of any difficulties in the execution of this Concession Agreement. 
18. [bookmark: _Toc96435985]ANTAQ Duties
18.1. ANTAQ duties include:
18.1.1. Oversee, within the limits of its authority, the execution of the Concession Agreement and the fulfillment of obligations by the Parties;
18.1.2. Regulate the provision of the Activities by the Concessionaire in the Organized Port Area, its operation and maintenance;
18.1.3. Require the Parties to strictly comply with contractual and regulatory specifications and provisions;
18.1.4. Reject or stop any Activity in progress that endangers public safety or the property of third parties;
18.1.5. At its discretion, conduct inspections or audits to verify the conditions of the facilities, equipment, safety and functioning of any area located in the Organized Port Area, especially the Port Facilities;
18.1.6. Notify the Concessionaire within 5 (five) days when summoned or subpoenaed under any legal action or administrative proceeding that may result in liability of the Concessionaire, informing about the procedural terms and deadlines, as well as make its best efforts to defend the common interests, practicing all appropriate procedural acts for this purpose;
18.1.7. Notify the financial institution or insurance company responsible for providing the Contractual Performance Guarantee, as well as the Financiers, whenever a process to decree intervention, expropriation or forfeiture of the Concession is initiated;
18.1.8. Collaborate, within the limits of its institutional performance, with the Financiers, providing information and clarifications to contribute to the feasibility of financing the investments, in order to enable the full execution of the purpose of the Concession; 
18.1.9. Apply the penalties arising from non-compliance with this Concession Agreement, its Attachments and current regulations;
18.1.10. Comply with the deadlines established in the Concession Agreement for the fulfillment of its obligations for the analysis of plans, projects and documents submitted by the Concessionaire, as well as various manifestations; and
18.1.11. Provide institutional support to the Concessionaire, within the limits of its legal powers, before other public entities, in case of any difficulties in the execution of this Concession Agreement.
19. [bookmark: _Toc96435986]User Rights and Duties
19.1. The User’s rights and duties include:
19.1.1. Be treated equally;
19.1.2. Receive satisfactory service within the parameters set by ANTAQ and the Concessionaire;
19.1.3. Receive from ANTAQ and the Concessionaire, within their respective spheres of action, information regarding issues related to the Port Fees;
19.1.4. Pay the Port Fees and Prices, as provided for by law, current normative instructions and agreements;
19.1.5. Bring the irregularities of which it is aware, regarding the Activities, to the attention of the Concession Authorities, ANTAQ, the Concessionaire and the competent authorities; and
19.1.6. Contribute to the preservation of the good condition of the Concession Assets through which the Activities are provided.
20. [bookmark: _Toc96435987]Concessionaire Remuneration
20.1. The Concessionaire's Remuneration will consist of Fee Revenues and Non-Fee Revenues.
20.2. The Concessionaire is authorized to assign to the Creditors, in a fiduciary manner, pursuant to article 28-A of Law 8.987/1995, the credits arising from Fee and Non-Fee Revenues, in order to guarantee financing agreements, up to the limit that does not compromise the operationalization of the Organized Port and continuity of provision of the Activities.
20.3. Fee Revenues will consist of the collection of the Port Fees provided for in Attachment 3 – Fees and Prices, and the Concessionaire is prohibited from creating any other fees charged for the respective port services that is not provided for in said attachment, except in the case of changes issued by ANTAQ or through the Supported Proposal mechanism.
20.4. [bookmark: _Ref73022167]The values ​​of the Port Fees will be defined by the Concessionaire, respecting, when applicable, the restrictions contained in this Concession Agreement, of Attachment 3 – Fees and Prices, of the Revision of the Concession Parameters and Supported Proposal.
20.4.1. The pricing must follow good pricing practices for infrastructure and port services and the guidelines issued by ANTAQ and practiced by the port administrations.
20.4.2. Pricing must be based on objective and non-discriminatory criteria, such as time, day, seasonality, facilities available to the User and level of service.
20.4.3. The Concessionaire must publish tables with the Port Fees on its website, with restricted access.
20.4.4. [bookmark: _Hlk79229074]Proposals for changes in the values of Port Fees must be submitted to ANTAQ for acknowledgement 90 (ninety) days before they become effective and published 60 (sixty) days before they become effective, including when they concern: (i) the inclusion or exclusion of charges, fee categories or subcategories; (ii) changes to the handling rules, exemptions, discounts and application rules; and (iii) adjustments, at any time.
20.4.5. [bookmark: _Ref73022229][bookmark: _Ref70241197]ANTAQ may suspend the implementation of fee changes when they are in disagreement with the provisions of this clause or when potential damage to end Users is identified, without prejudice to applicable penalties for violation of the provisions of this Concession Agreement.
20.5. The following cannot be used by the Concessionaire as grounds for requesting the restoration of the economic-financial balance of the Concession Agreement:
20.5.1. Fee differentiation and discounts practiced by the Concessionaire in relation to the Average Fee Cap; and
20.5.2. Suspension of the implementation of pricing proposals referred to in Sub-clause 20.4.5.
20.6. Any change in the structure of the fee system arising from the law or standard issued by ANTAQ, will be reflected in this Concession Agreement, provided the economic-financial balance is maintained.
20.7. The Port Fees will be collected in accordance with the rules set forth in this Concession Agreement and in Attachment 3 – Fees and Prices.
20.8. The revenues from Accessory Services rendered by the Concessionaire or its subsidiaries shall be the sole responsibility of the Concessionaire, calculated at its own risk, and there can be no restoration of the economic-financial balance, on request or ex-officio, contemplating the loss or gain of such revenues.
20.8.1. Revenues from Accessory Services shall be fully allocated to the Concessionaire, except for revenue sharing resulting from the Variable Contribution provided under Sub-Clause 6.4 as a Concession charge.
21. [bookmark: _Ref73024060][bookmark: _Ref70266576][bookmark: _Toc96435988]Risk Allocation
21.1. Except for the cases provided for in this Concession Agreement, the Concessionaire is fully and exclusively responsible for all risks related to the Concession, including, but not limited to, the following risks:
21.1.1. Project, engineering and construction risks, including cases of: (i) deficiencies in designs created by the Concessionaire, even if approved by ANTAQ and/or the Concession Authorities; and (ii) errors in works performed by the Concessionaire or its subcontractors;
21.1.2. Interferences or interfaces of the investments with other public or private structures, networks, and equipment, including the costs necessary for relocation and removal of interferences;
21.1.3. Geological risks related to the implementation of investments, such as soil and subsoil adequacy;
21.1.4. Delay in complying with the schedules provided for in this Concession Agreement or other deadlines established between the Parties throughout the term of the Concession;
21.1.5. Social and/or public manifestations that affect, in any way, the execution of the Activities or the investments, for a period of up to 90 (ninety) days;
21.1.6. Stoppage of the Activities or investments due to a strike by associates or employees of the Concessionaire, its subcontractors or port workers;
21.1.7. Inadequate performance of the Activities and non-compliance with the Performance Indicators, except for the risk set forth in Sub-Clause 21.2.2;
21.1.8. Any impediment to the execution of the Concession Agreement as a result of the relationship between the Concessionaire and its subcontractors;
21.1.9. [bookmark: _Ref73520268]Errors, omissions or changes to the costs estimated by the Concessionaire for the execution of the Activities and investments;
21.1.10. Errors, omissions or changes to the projections or assumptions made by the Concessionaire, including in the surveys that subsidized the presentation of its proposal in the Auction;
21.1.11. Interruption or intermittency of supply or variation in the cost of supplies needed for the provision of the Activities and investments;
21.1.12. Technology used in the Activities, including the risk of technological upgrade and other measures necessary to maintain the Performance Indicators;
21.1.13. Obtaining, maintaining and renewing licenses, permits and authorizations relating to the Concession, including the costs associated with such measures;
21.1.14. Compliance with the requirements resulting from the process of obtaining the environmental licenses needed for the execution of this Concession Agreement, including the costs associated with such measures;
21.1.15. Socio-environmental costs related to compliance with the conditions of the environmental licenses issued and to the execution of this Concession Agreement;
21.1.16. [bookmark: _Ref78310930]Delay in issuing or denial of licenses, permits and authorizations related to the Concession, except as provided in Sub-Clause 21.5;
21.1.17. 	Non-compliance, during the execution of the Concession Agreement, with the environmental requirements established in the environmental licenses issued;
21.1.18. [bookmark: _Ref78310955]Stoppage of the work or services provided by the Concessionaire or an increase in social and environmental costs resulting from environmental agency requirements not provided for in this Concession Agreement or in the environmental licenses issued, except as provided in Sub-Clause 21.5;
21.1.19. Civil, administrative and criminal liability for environmental damages arising from the Concession;
21.1.20. Damage caused to Concession Authorities, to ANTAQ, to Users, to Port Explorers or to third parties, by the Concessionaire or its administrators, employees, agents or service providers or any other individual or legal entity related thereto, in the exercise of the activities covered by the Concession;
21.1.21. Recovery, remediation, and management of Environmental Liabilities related to the Organized Port, except for the risk provided in Sub-clause 21.2.7;
21.1.22. Degradation, destruction, burglary, theft, loss or any other type of damage caused to the Concession Assets, as well as a responsibility that will not be reduced or excluded by virtue of ANTAQ’s oversight;
21.1.23. Flaws of Concession Assets acquired by the Concessionaire after the Effective Date;
21.1.24. [bookmark: _bookmark31]Failure to implement the projected demand for any reason, including if the variation arises from the deployment of new Organized Ports or new private port facilities, inside or outside the Area of ​​Influence of the Organized Port;
21.1.25. Refusal of Users and/or Port Facility Explorers to pay for the Activities;
21.1.26. Risks associated with any investments, costs and/or expenses related to Accessory Services;
21.1.27. Obtaining financing and/or raising own funds to carry out the Activities and investments;
21.1.28. Change in the financing conditions contracted by the Concessionaire, including the amortization system, term, interest rate and financing guarantees;
21.1.29. Changes in the macroeconomic scenario and in cost of capital, including those resulting from changes in interest rates;
21.1.30. Exchange rate fluctuations that affect the Concessionaire’s costs;
21.1.31. Possibility of inflation for a given period being higher or lower than the index used to readjust the amounts provided for in the Concession Agreement;
21.1.32. Creation, extinction of or changes to taxes or legal charges or tax regulations, or even the supervening of binding tax jurisprudence, which have no direct impact on the Concessionaire’s revenues and expenses or are levied on income, observing the provisions of Sub-clause 21.2.8;
21.1.33. Costs corresponding to taxes on services that may be levied as a result of the accounting method or the tax treatment given to the services provided in the execution of this Concession Agreement;
21.1.34. Tax planning carried out by the Concessionaire;
21.1.35. Delays, stoppages, losses, costs, or additional investments resulting from unforeseen circumstances and force majeure that, under normal market conditions, can be characterized as an Insurable Event;
21.1.36. Disruptions caused by administrative limitations, right of way or easements supported by the Concessionaire, without prejudice to the right to be remunerated by the beneficiary, under the terms of the regulations;
21.1.37. Value of investments, payments, costs and expenses arising from the institution of administrative limitations, right of way or easements that benefit the Concessionaire;
21.1.38. Judicial or administrative ruling that makes it impossible for the Concessionaire to perform the activities contemplated by this Concession Agreement, in accordance with the conditions established therein, as well as in the applicable legislation and regulations, in cases where the Concessionaire, directly or indirectly, by action or omission, has given cause or otherwise contributed to such a decision;
21.1.39. Adequacy to the regulation exercised by ANTAQ and other agents, organs or inspection entities whose competence includes the activities under this Concession Agreement, including the impacts resulting from merely procedural or standardization changes to the regulatory framework;
21.1.40. Factum Principis that characterize risk specifically and expressly attributed to the Concessionaire under this Concession Agreement;
21.1.41. Any liabilities of Area Use Agreements transferred to the Concessionaire pursuant to Clause 13 and Attachment 7 – Minimum Content of the Instrument for Notification, Adaptation and Transfer and Relationship of Area Use Agreements;
21.1.42. Execution by the FIPS assignee Special Purpose Enterprise of the investments provided for in the respective FIPS Assignment Agreement while it is in force, except as provided in Sub-Clause 12.4. 
21.1.43. [bookmark: _Ref80300588][bookmark: _Ref82592515]Costs and delays related to the resettlement of the socially vulnerable population of the Prainha community, except as provided in Sub-Clause 21.5 ;
21.1.44. Integrity and operability of the assets characterized as reversible in leases that were under custody of Port Facility Explorers and that will be transferred to the Concessionaire;
21.1.45. Burdens resulting from failure by Port Facility Explorers to execute the investments provided in the respective agreements; 
21.1.46. Collection of Urban Land and Property Tax (IPTU) over leased, rentable, and commercially explored areas (such as paid parking lots, banks, stores, restaurants, rented offices, museums, etc.) within the Concession Area;
21.1.47. Resistance by the Port Facility Explorer to vacating the area after the end of the agreement; and
21.1.48. Contingencies identifiable based on the documents available in the Auction Data Room.
21.2. [bookmark: _bookmark32][bookmark: _Ref70264800]The Concessionaire is not responsible for the following risks related to the Concession, the responsibility for which falls to the Concession Authorities:
21.2.1. Impacts arising from archaeological discoveries;
21.2.2. [bookmark: _Ref78299956][bookmark: _Ref69834842][bookmark: _Ref80907489]Breach of contract by the Concessionaire motivated or arising directly by an act or omission of the Concession Authorities;
21.2.3. Risk that Public Administration agencies or entities enact the suspension or prohibition of the use of overflow in dredging works, either absolutely or within environmental thresholds in periods of vulnerability of the aquatic ecosystem such as, for example, during the mating season of marine species;
21.2.4. Direct and proven damages caused to the Concessionaire by an action or omission of the Concession Authorities;
21.2.5. Costs related to new investments required by the Concession Authorities, not originally provided in the agreement;
21.2.6. Hidden flaws in Reversible Assets transferred to the Concessionaire by the Concession Authorities, provided they are identified within 12 (twelve) months from the Effective Date;
21.2.7. [bookmark: _bookmark33][bookmark: _Ref78301081][bookmark: _Ref69835370][bookmark: _Ref69837067]Costs arising from the recovery, remediation, monitoring and management of Environmental Liabilities within the Organized Port Area, provided that: (i) are shown to have been incurred prior to the Effective Date; (ii) are not previously known; and (iii) have been identified within 12 (twelve) months from the Effective Date;
21.2.8. [bookmark: _Ref78301621]Creation, extinction of or changes to taxes, legal charges or tax regulation (with the exception of income tax legislation), or, also, the supervening of binding tax jurisprudence, which: (i) have a direct and proven impact on the Concessionaire’s revenues or expenses and (ii) are specifically related to the performance of the subject matter of this Concession Agreement, including the creation, extinction of or change to taxes whose taxable event is an activity performed by a subcontractor, when such activity could, under reasonable market circumstances, be performed directly by the Concessionaire;
21.2.9. [bookmark: _Ref78652478][bookmark: _Ref70266525]Delays, stoppages, losses, costs, or additional investments resulting from unforeseen circumstances and force majeure that, under normal market conditions, cannot be characterized as an Insurable Event;
21.2.10. Judicial or administrative ruling that makes it impossible for the Concessionaire to perform the activities under this Concession Agreement, in accordance with the conditions established therein, as well as in the legislation and regulations, in cases where the Concessionaire, directly or indirectly, by action or omission, has not given cause or otherwise contributed to such a decision;
21.2.11. Factum Principis that causes direct and proven impact on the Concessionaire’s revenues and expenses, except when it characterizes risk specifically and expressly attributed to the Concessionaire in this Concession Agreement;
21.2.12. Determination to the Concessionaire to incorporate new technologies that are dispensable for the achievement of the Performance Indicators, and that cause direct and proven impact on the Concessionaire’s revenues and expenses;
21.2.13. Change in legislation that determines fee exemptions and benefits;
21.2.14. Social and/or public manifestations that affect, in any way, the execution of the Activities or the investments, for a period exceeding 90 (ninety) days;
21.2.15. Approval by ANTAQ, by the Concession Authorities or by a court or arbitration decision of any claims to rebalance the agreement made by lessees of the Organized Port, which (i) relate to events prior to the execution of the Concession Agreement (ii) have been made after the deadline for submission of the economic proposals of the Auction;
21.2.16. Any charges by the Coordination and Governance Secretary of Federal Government Assets (SCGPU), related to real estate located within the Organized Port Area;
21.2.17. [bookmark: _Ref87458444]A final and unappealable court decision determining the payment by the Concessionaire of amounts charged as Urban Land and Property Tax (IPTU) on properties within the Concession Area which are intended for the provision of public services (such as the Concessionaire’s offices, workshops, public wharf, roads, public storage structures, storerooms, properties intended by the Concessionaire for occupation by public agencies and entities), as well as those which are intended for the expansion of the Organized Port while there is no specific destination provided for in the PDZ, in accordance with the provisions of Sub-clause 21.6;
21.2.18. Assumption by the Concessionaire of the provision of rail transport infrastructure services for the FIPS in the even the FIPS Assignment Agreement is terminated, subject to the provisions of Sub-Clause 12.4.2; and
21.2.19. Administrative, judicial or arbitration decisions that, after the Economic Proposal is submitted at the Auction, grant claims for restoration of the economic-financial balance of port lease agreements for the Organized Port, provided that they are related to claims made after the approval of the modeling studies of the Auction by the PPI or, in the case of claims prior to this date, provided that these claims have not been informed in the Data Room provided for in the Public Notice.
21.3. The Concessionaire declares:
21.3.1. to be fully aware of the nature and extent of the risks assumed thereby in the Concession Agreement; and
21.3.2. that the risks were taken into account when formulating the proposal under the Auction.
21.4. The Concessionaire will not be entitled to restoration of the economic-financial balance if any of the risks assumed thereby in the Concession Agreement materialize.
21.5. [bookmark: _Ref78364034][bookmark: _Ref78300001]In the case of the risks provided in Sub-Clauses 21.1.16, 21.1.18and 21.1.43when the Concessionaire has not caused the delay, stoppage or the new environmental requirements, the Concessionaire will not be subject to the penalties and the terms of the contractual obligations will be extended while the delay or stoppage lasts, without prejudice to the determination of possible economic and financial imbalance in favor of the Concession Authorities resulting from the postponement of investments provided herein.
21.6. [bookmark: _Ref87458711]The Concessionaire will only be entitled to restoration of the economic-financial balance resulting from the event described in Sub-Clause 21.2.17 if the following obligations related to the judicial proceedings that dispute the payment of property tax (IPTU) are met:
21.6.1. Notify the Concession Authorities of all summonses, notifications, procedural steps and/or relevant information received by the counterparts, the competent court, and/or any public authorities that are directly or indirectly related to the indemnities, within up to 48 (forty-eight) hours as of the date of acknowledgement or publication of the information that requires the fulfillment of some measure, or within a shorter period, depending on the emergency circumstances of the specific case. If there is no current deadline for compliance with any measures, communication can be made within 5 (five) calendar days after the act is known or published.
21.6.2. Provide all the information and submit all documents required for the Concession Authorities to defend their interests in the scope of any legal actions;
21.6.3. Act timely, diligently and assertively in the defense of the Concessionaire’s interests in all legal proceedings, presenting all appropriate, necessary and legally available defenses, evidence, appeals and procedural measures to obtain favorable decisions;
21.6.4. Submit to the approval of the Concession Authorities, before 1/3 (one third) of the period available for submission of the applicable procedural or extrajudicial measure has elapsed, any request for the waiver of the filing of appeals, objections, incidents, or any other relevant or strategic acts which affect or may affect the interests of the Concessionaire, and which may imply the increase or reduction of the amount of the main ruling, fines, late charges and others, in the lawsuits, including, but not limited to, the execution of any judicial or extrajudicial transaction between the parties, whose execution will depend on the prior and express consent of the Concession Authorities, under penalty of total exemption of the Concession Authorities’ liability for the restoration of the economic-financial balance.
21.6.5. If the Concession Authorities decides to file lawsuits in any of the modalities of an intervening third party and at any stage of the proceedings, the Concessionaire must make every effort to agree, ratify and manifest itself in a favorable manner to such request, submitting all available procedural measures to support the participation of the Concession Authorities in the scope of the lawsuits.
22. [bookmark: _Toc96435989]Economic-Financial Balance
22.1. [bookmark: _Hlk64410137]Whenever the conditions of the Concession Agreement are met and the risk allocation established therein is respected, its economic-financial balance is considered to be maintained.
22.2. [bookmark: _Ref71710776]The economic-financial balance of the Concession Agreement will be preserved through the mechanisms of Adjustment, Concession Parameter Review, Supported Proposal and Extraordinary Review 
23. [bookmark: _Toc96435990]Adjustment
23.1. Average Cap Fees shall be adjusted every 12 (twelve) months, always in December, and will be effective for the following calendar year in the terms provided in Attachment 3 – Fees and Prices.
24. [bookmark: _Ref73014892][bookmark: _Ref71712875][bookmark: _Toc96435991]Concession Parameter Review
24.1. [bookmark: _bookmark37][bookmark: _Ref78630146][bookmark: _Ref71716630]The Concession Parameters will be reviewed every 5 (five) years from the Effective Date, observing the provisions of this Clause.
24.2. [bookmark: _Ref73209196]The purpose of the Concession Parameter Review is to allow the determination:
24.2.1. [bookmark: _bookmark38][bookmark: _Ref73022906][bookmark: _Ref71703946]of the Performance Indicators;
24.2.2. [bookmark: _bookmark39][bookmark: _Ref71703952]the Marginal Cash Flow discount rate to be used for Extraordinary Review purposes; 
24.2.3. of the Q Factor calculation methodology;
24.2.4. [bookmark: _Ref80909033]of the Y Factor calculation methodology;
24.2.5. of the D Factor calculation methodology; and
24.2.6. [bookmark: _Ref71716496][bookmark: _bookmark40]of the X Factor calculation methodology;
24.3. ANTAQ may update the parameters established in Attachment 1 – Port Exploration Plan during the Concession Parameter Review process, respecting the risk allocation provided in this Concession Agreement.
24.4. The procedures for review of the Concession Parameters shall be regulated by ANTAQ.
25. [bookmark: _Ref73014740][bookmark: _Ref70235703][bookmark: _Toc96435992]Supported Proposal
25.1. The Supported Proposal constitutes a regulatory flexibility mechanism whose purpose is to allow the maintenance of the economic-financial balance of the Concession Agreement and efficiency in port management throughout the Concession period.
25.2. The Concessionaire may, supported by the Users and/or Port Facility Explorers, submit a Supported Proposal to:
25.2.1. Change the pricing restrictions referred to in Attachment 3 – Fees and Prices;
25.2.2. Establish one or more Concession Parameters that will enter in force in the subsequent five-year period as of the next Concession Parameter Review;
25.2.3. [bookmark: _Ref82610751]Establish new commitments related to the offer of infrastructure and port services not provided for in the Concession Agreement; and/or
25.2.4. [bookmark: _Ref72939760][bookmark: _Ref73023116]Propose, on its own initiative or in common agreement with the Concession Authorities, New Investments in the Organized Port, including its immediate accesses, not provided for in the Concession Agreement, which cannot be partially or fully amortized over the term of the Concession, according to an analysis based on Marginal Cash Flow.
25.3. [bookmark: _Ref80887024][bookmark: _Ref73023165]If the Supported Proposal meets the description of any of the cases provided in Sub-clauses 25.2.3 and 25.2.4, it must be accompanied by: (i) enough engineering projects and studies for the precise identification of the new investment, including engineering solutions, materials, construction deadline, among other important points for the characterization of the investment; and (ii) studies and projects necessary for the pricing of the New Investment and for projection of amortization of this amount over the remaining term of the Concession, highlighting the unamortized amount.
25.3.1. [bookmark: _Ref73023227]The Supported Proposal may foresee that the value of the unamortized work, according to the studies provided for above in Sub-clause 25.3, will be deducted from the payment of the Fixed Contribution and, if still necessary, from the Variable Contribution due by the Concessionaire.
25.3.2. In the event there is a proposal for the discount referred to above in Sub-clause 25.3.1, ANTAQ’s decision to approve or reject the Supported Proposal shall be ratified by the Concession Authorities. 
25.3.3. The Supported Proposal may also be funded with Associated Funds from the Guarantee Account, pursuant to Sub-clause 10.2.
25.4. ANTAQ shall approve or reject the proposal taking into account (i) criteria of good practices in terms of pricing, investments or quality of service in the Organized Port Area; and/or (ii) User interests.
25.5. The Supported Proposal approved by ANTAQ will be in effect for a period of up to 5 (five) years between the Concession Parameter Reviews, in a period concomitant with the provisions of Sub-clause 24.1 .
25.5.1. The submission of a Supported Proposal involving more than one period of 5 (five) years will be allowed if the need for a longer term to make the agreement viable is demonstrated.
25.6. While in force, the Supported Proposal approved by ANTAQ prevails over the contractual provisions that regulate the restrictions on pricing and the parameters that make up the Concession Parameter Review, as applicable, given the scope of the proposal.
25.7. If required, ANTAQ may act as a mediator to facilitate reaching an agreement between the negotiating parties in the Supported Proposal.
25.8. ANTAQ will regulate rules and procedures that discipline the formulation and approval of the Supported Proposal.
26. [bookmark: _Ref73016926][bookmark: _Ref73209670][bookmark: _Ref70236869][bookmark: _Ref80880735][bookmark: _Toc96435993]Extraordinary Review
26.1. [bookmark: _Ref70264826][bookmark: _Ref76634013]The Extraordinary Review procedures aim to restore the economic-financial balance of the Concession Agreement, in order to offset the losses or gains of the Concessionaire, duly proven, due to the occurrence of the events listed in the risk allocation provided in Clause 21, provided that they result in a material change to the Concessionaire’s costs or revenue, as described in the following Sub-clauses.
26.1.1. [bookmark: _bookmark44][bookmark: _Ref73023375][bookmark: _Ref70264868]For the purposes of the provisions of Sub-clause 26.1, a relevant change in the Concessionaire’s costs or revenue shall be considered as an impact greater than 1% (one percent) of the Concession’s average annual gross revenue for the 3 (three) audited years prior to the beginning of the Extraordinary Review process, accepting the sum of impacting events. 
26.1.2. The impact referred to in the Sub-clause 26.1.1 of this article will be measured by the net present value of the projected Marginal Cash Flow due to the event that gave rise to the restoration, using the discount rate in force on the request date, pursuant to Attachment 4 – Marginal Cash Flow.
26.1.3. In the event of a request for an Extraordinary Review that covers more than one event, the percentage referred to in Sub-clause 26.1.1 for each event is considered separately.
26.2. The Extraordinary Review will take place ex officio or upon request by the Concessionaire.
26.2.1. The Extraordinary Review procedure initiated by ANTAQ must be the subject of communication delivered to the Concessionaire.
26.2.1.1. The Concessionaire’s lack of manifestation within the period stated in the communication, which cannot be less than 60 (sixty) days, will be considered as agreement in relation to the merits of ANTAQ’s Extraordinary Review proposal.
26.2.2. In order to request an Extraordinary Review by the Concessionaire, ANTAQ’s specific rules on the matter must be observed, and the Extraordinary Review request shall only be heard by ANTAQ if these rules are observed, in particular the regulatory accounting rules.
26.2.3. [bookmark: _Ref78486699]The Concessionaire must submit a request for an Extraordinary Review within 3 (three) years from the date on which the impact of the event causing the economic-financial imbalance has materialized, or be subject to preclusion.
26.2.4. If an event causes successive or continuous impacts over time, the Extraordinary Review request must consider only the impacts that occurred in the last 3 (three) years from the date of the request, precluding the right to request a review related to impacts prior to this period.
26.2.5. The appraisal and decision, by ANTAQ, of the events that make up the request for Extraordinary Review may be conducted individually or jointly, according to the object, motivation or classification of each event.
26.3. It is up to the Concession Authorities to choose, among the measures listed below, individually or jointly, the way in which the restoration of the economic-financial balance of the Concession Agreement will be implemented:
26.3.1. change in the value of the Fees;
26.3.2. [bookmark: _Ref71710893]change to the term of the Concession, within the limit of 5 (five) years provided in Sub-clause 4.2;
26.3.3. change to the Concessionaire’s contractual obligations;
26.3.4. review of the Fixed Contribution separately or together with the Variable Contribution payable by the Concessionaire; 
26.3.5. use of Associated Resources existing in the Guarantee Account; or 
26.3.6. another form defined by mutual agreement between the Concession Authorities and the Concessionaire.
26.4. For the purposes of restoring the economic-financial balance of the Concession Agreement,  must be considered, which provides for procedures to prepare the Marginal Cash Flow for each event generating the economic-financial imbalance in the Concession Agreement, in order to calculate the financial compensation that cancels the positive or negative financial impacts of the event that gave rise to the imbalance.
26.5. [bookmark: _Ref65258473]The procedure for restoring the Concession’s economic-financial balance must be completed within a period of no more than 180 (one hundred and eighty) days, except for the cases, duly justified, in which the extension of the term is necessary.
26.6. The counting of the period referred to in Sub-clause 26.5may be suspended if it is necessary to request adjustment and complementation of the procedural instruction.
26.7. During the analysis of requests to restore the economic-financial balance by ANTAQ, all the Concessionaire's duties are fully maintained, especially the obligations related to the contractual duties described in Clause 6 of this Concession Agreement.
26.8. When choosing the measure aimed at restoring the economic-financial balance, the Concession Authorities shall consider the periodicity and the amount of payments due and falling due under the responsibility of the Concessionaire, related to the financing agreements entered into by the Concessionaire with Financiers.
27. [bookmark: _Toc96435994]Oversight
27.1. Oversight of the Concession and the Concessionaire shall be performed by ANTAQ, within the limits of their respective competencies, pursuant to the provisions of this Agreement and its Attachments, as well as the applicable legislation and regulations.
27.2. The Concessionaire will be responsible for monitoring compliance with the REP and the contracts involving the assignment or use of Port Facilities and Areas Not Affected by Port Operations.
27.3. [bookmark: _bookmark46][bookmark: _Ref77587789][bookmark: _Ref70237302]To verify compliance with the Performance Indicators by the Concessionaire, as well as to determine the amounts owed by the Concessionaire as Variable Contribution, ANTAQ may use the technical service of an independent audit company, to be appointed by ANTAQ and hired and paid by the Concessionaire.
27.4. In the exercise of their duties, those in charge of oversight of the Concession will have free access, at any time and without prior notice, to data regarding the administration, accounting and technical, economic and financial resources of the Concessionaire, as well as to the works, equipment and installations that are part of or linked to the Concession.
27.5. ANTAQ will supervise the Activities and the Mandatory Investments and compliance with the Supported Proposal that has been approved, determining the execution of acts or the suspension of those that are being performed in non-compliance with the terms of Attachment 1 – Port Exploration Plan, the provisions of the Concession Agreement or the ANTAQ standards and legislation.
28. [bookmark: _Toc96435995]Penalties
28.1. Failure to comply with the provisions of this Concession Agreement, its Attachments, and the rules and regulations in effect will result in the application of the penalties provided for in this Concession Agreement, without prejudice to other penalties provided for in other legal and regulatory provisions of ANTAQ.
28.2. For non-compliance or delay in complying with this Concession Agreement, the Concessionaire shall be subject to the application of the following sanctions by ANTAQ:
28.2.1. Warning;
28.2.2. Fine;
28.2.3. Forfeiture; and
28.2.4. Declaration of unsuitability.
28.3. A fine may be applied separately or together with other sanctions, and its amount shall be established in a regulation approved by ANTAQ, pursuant to art. 35, Paragraph 2, of Law no. 10.233/2001. 
28.3.1. The fine shall not exceed R$10,000,000.00 (ten million reais), pursuant to Art. 78 of Law no. 10.233/2001.
28.4. The Concession Authorities may apply the sanction of cancellation at its discretion, upon recommendation by ANTAQ.
28.5. Declaration of unsuitability, which shall not last longer than 5 (five) years, will be applied to the Concessionaire if it has engaged in illegal acts aimed at frustrating the objectives of the execution of the Concession Agreement.
28.6. The administrative process to investigate the occurrence of non-compliance or delay in compliance with the Concession Agreement shall be governed by ANTAQ, being assured the right to a full defense.
28.7. In applying sanctions, the nature and seriousness of the infraction, the damage resulting therefrom to the service and to users, the advantage gained by the violator, the aggravating and mitigating circumstances, the violator's record and the generic or specific recidivism shall be considered, pursuant to ANTAQ’s regulation.
28.8. The application of the sanctions mentioned in the preceding Sub-clauses does not imply exemption from civil or criminal liability for the Concessionaire and/or its managers, nor does it imply the extinction of the obligation to correct any violations or failures.
28.9. After the conclusion of the administrative sanctioning process, the Concessionaire will be notified to pay any fine within 30 (thirty) days; however, if the Concessionaire does not pay the penalty within the deadline, ANTAQ will execute the Contract Performance Guarantee.
28.10. The Concessionaire must be registered in the Information Registry of unpaid credits of the Federal Public Sector (CADIN), in the light of the precepts of Law No. 10.522, of July 19, 2002, for debts not paid and not covered by the Contract Performance Guarantee. The application of penalties on the Concessionaire does not preclude the possibility of precautionary measures by ANTAQ, in order to preserve the physical integrity or property of third parties, such as: shuttering of facilities or equipment, seizure of goods or products, halting works, and other measures provided for in the legislation and regulations of the sector.
29. [bookmark: _Toc96435996]Subcontracting
29.1. The subcontracting of works and services by the Concessionaire is allowed, and the subcontracting of the Port Administration functions is prohibited.
29.1.1. The subcontracting of the Port Administration will only be allowed in case of assumption of control or temporary administration of the Concessionaire by the Financier, under the terms of Sub-clause 31.2 et seq., and only while this condition remains.
29.2. The subcontracting of works and services does not eliminate the Concessionaire’s responsibility for complying with contractual clauses, as well as with ANTAQ's standards and legislation.
30. [bookmark: _Toc96435997]Corporate Reorganization, transfer of Corporate Control and transfer of ownership of the Concession Agreement
30.1. [bookmark: _bookmark50][bookmark: _bookmark51][bookmark: _bookmark52][bookmark: _bookmark53][bookmark: _bookmark54]Corporate reorganization, transfer of Corporate Control and the transfer of ownership of the Concession Agreement shall comply with the provisions of ANTAQ regulations, especially Resolution 57/2021-ANTAQ or any other resolution that may replace it, always pursuant to the restrictions established in Sub-clause 16.6.
31. [bookmark: _Toc96435998]Financing and Tripartite Agreement
31.1. The Concessionaire is solely and exclusively responsible for obtaining the necessary financing for the normal development of the Activities covered by the Concession, in order to fully comply with all the obligations provided for in this Concession Agreement in a timely manner.
31.2. [bookmark: _Ref78645932]The Concessionaire's financing agreements may grant the Financiers, in accordance with the applicable rules of private law, the right to assume control of the Concessionaire in the event of contractual default by the Concessionaire of said financing agreements or of the Concession Agreement, subject to the provisions of article 27-A of Law No. 8.987/1995.
31.2.1. [bookmark: _bookmark56][bookmark: _Ref70265601]The Concession Authorities, after consulting ANTAQ, will authorize the transfer of control or temporary administration of the Concessionaire to the Financier for the purpose of promoting its financial restructuring and ensuring the continuity of the exploration of the object of the Concession.
31.2.2. The assumption of control or temporary management of the Concessionaire shall be formalized in writing, and the Financier must undertake to support the Concessionaire, as practicable, in whatever is necessary for the full compliance with the obligations assigned to it.
31.2.3. [bookmark: _Ref65258955]For the purposes of the transfer, the Financier must meet the qualification requirements set forth in the Public Notice necessary for the assumption of service by submitting the appropriate documents.
31.2.4. In the event some of the requirements referred to in Sub-clause 31.2.3 are no longer required for the proper provision of services, due to the current stage of the Concession, ANTAQ may waive the fulfillment of such requirements.
31.2.5. The assumption of control or temporary administration of the Concessionaire by the Financiers or guarantee providers will not change the obligations of the Concessionaire and its Controllers before the Concession Authorities and ANTAQ.
31.3. The Financiers, by themselves or represented by a third party, appointed with sufficient powers for all the contracted purposes, will be entitled to enter into a Tripartite Agreement, in which the Financiers, the Concession Authorities, and the Concessionaire will appear as parties, which will be governed in accordance with the rules set out in Attachment 6 – Tripartite Agreement.
31.3.1. Once the Tripartite Agreement is signed, the Concessionaire’s bylaws must be adapted to its provisions, and the Concessionaire’s shareholders must comply with the Tripartite Agreement, as well as adopt all measures that necessary for the fulfillment of the obligations agreed therein.
31.4. In the event that the Tripartite Agreement is not signed, the Financiers will be guaranteed the right to exercise the prerogatives provided for in art. 27-A of Law no. 8.987/1995.
32. [bookmark: _Toc96435999]Intervention
32.1. The Concession Authorities may, without prejudice to the applicable penalties and responsibilities, exceptionally intervene in the Concession to ensure suitability in the provision of Activities, as well as the faithful compliance by the Concessionaire with contractual and legal provisions, as well as those resulting from pertinent standards, when considering that such non-compliance substantially affects the Concessionaire’s capacity to execute this Concession Agreement.
32.2. The intervention will be made by decree from the Concession Authorities, duly published in the Federal Official Gazette, which will contain the designation of the intervenor, the term, the objectives, and the limits of the measure.
32.3. Within 30 (thirty) days from the intervention declaration, ANTAQ shall institute the competent administrative proceeding to prove the determining causes of the measure and ascertain responsibilities, ensuring the Concessionaire the right to adversary proceedings and full defense.
32.4. The administrative procedure must be completed within a period of up to 180 (one hundred and eighty) days, under penalty of the intervention being considered invalid.
32.5. The intervention will be declared null if it is proven that the legal assumptions and those resulting from the standards for its enactment were not observed, and the Activities and the Reversible Goods must immediately return to the Concessionaire, without prejudice to the accountability by the intervening party and the restoration of the economic-financial balance of the Concession Agreement for indemnity that may be applicable.
32.6. It will be up to the intervening party to decide whether or not to maintain the payments arising from the obligations contracted by the Concessionaire prior to the intervention, in view of the need for continuity in the provision of the Activities.
32.6.1. If the Concession's revenues are not sufficient to cover the expenses necessary for the continuity of the Activities, the Concession Authorities may execute the Contractual Performance Guarantee to obtain any funds that are lacking.
32.6.2. If the Contract Performance Guarantee is not sufficient, the Concessionaire must reimburse ANTAQ, within a maximum period of 90 (ninety) days as of the request in this regard.
32.7. As a result of the intervention, the Concession may be declared extinct, in compliance with the provisions of Clause 34 and applying the applicable penalties.
33. [bookmark: _Ref73016953][bookmark: _Ref70236898][bookmark: _Toc96436000]Extension of the Concession Agreement
33.1. This Concession Agreement may, at the discretion of the Concession Authorities, be extended only for the purpose of maintaining the economic-financial balance of the Concession, by and Extraordinary Review, for up to 5 (five) years.
34. [bookmark: _Ref77712551][bookmark: _Ref77712784][bookmark: _Ref70266399][bookmark: _Toc96436001]Extinction of Concession
34.1. [bookmark: _bookmark60][bookmark: _Ref78650965][bookmark: _Ref70266494]The Concession will be considered extinct, subject to the specific rules of law, when: 
34.1.1. End of the agreement term;
34.1.2. Expropriation;
34.1.3. Forfeiture;
34.1.4. Termination initiated by the Concessionaire;
34.1.5. Annulment; or
34.1.6. Bankruptcy or extinction of the Concessionaire;
34.2. [bookmark: _bookmark61][bookmark: _Ref77706400][bookmark: _Ref70266561]In addition to the events described in Sub-clause 34.1, the occurrence of a fortuitous event or uninsurable force majeure, as per Sub-clause 21.2.9, regularly proven and impeding the execution of the Concession Agreement, may also cause the termination of the Concession.
34.2.1. [bookmark: _Ref65260183]In the event described in Sub-clause 34.2, the compensation due to the Concessionaire will be the same compensation applicable in case of termination, as provided in Sub-clause 34.15, except for the portion relating to the loss of profits, referred to in Sub-clause 34.15.2.
34.3. In the event of extinction of the Concession, the Concession Authorities may:
34.3.1. Assume provision of the Activities, in the place and state in which it is found;
34.3.2. Occupy and use the locations, facilities, equipment, materials and human resources employed in the execution of the Activities, necessary for its continuity;
34.3.3. Apply the applicable penalties to the Concessionaire, mainly for the reversal of Reversible Assets in disagreement with the terms of this Concession Agreement; and
34.3.4. Retain and execute the Contractual Performance Guarantee to receive administrative fines and the awarding of damages caused by the Concessionaire.
34.4. During the term of the Concession Agreement, ANTAQ and the Concession Authorities and third parties authorized by them will be allowed to conduct studies and technical visits aimed at promoting or continuing new public tender procedures. 
34.5. [bookmark: _bookmark62][bookmark: _Ref70267565]At the end of the Concession, ANTAQ will inspect the Organized Port Area and draw up the final receipt statement for its operation. After the execution of this statement, the Concessionaire shall transfer management of the Organized Port to the Federal Government, or to whomever it nominates.
34.6. Once the Concession is extinct, the Reversible Assets automatically return to the Federal Government, pursuant to the applicable regulations and Clause 35.
34.7. Upon extinction of the Concession, the assets to be reverted to the Federal Government must be free and clear of any liens or charges.
34.8. In any case of extinction of the Concession, the Concessionaire must prepare a complete inventory of all Concession Assets and deliver it to ANTAQ within the requested period.
34.9. The end of the contractual term will imply, by right, the extinction of the Concession.
34.10. The Concessionaire shall take all reasonable measures and fully cooperate with the Concession Authorities and ANTAQ so that the Activities contemplated by the Concession continue to be provided uninterruptedly, seeking to prevent and mitigate any inconvenience or risk to the health or safety of port Users and Organized Port employees and ANTAQ.
34.11. [bookmark: _Ref78968702][bookmark: _Ref70267081]Up to 2 (two) years before the end of the Concession, the Concessionaire shall submit an Operational Demobilization Program, observing the guidelines of the Concession Authorities regarding the continuity of service provision by the Concessionaire, and this program must be reviewed by ANTAQ within 6 (six) months.
34.11.1. The Operational Demobilization Program must ensure that the services provided by the Concessionaire cannot be interrupted or paralyzed, until the assumption of the operation of the Organized Port by the new contractor, according to the transition model to be defined by the Concession Authorities.
34.11.2. The Concessionaire must submit the technical and administrative documentation to ANTAQ, as well as the necessary operational guidelines, along with the Operational Demobilization Program.
34.12. At the end of the Concession, all Reversible Goods will return to the Federal Government, without the right to any indemnity for the Concessionaire.
34.13. [bookmark: _Ref70267562]In any event of extinction, the amounts paid as Variable Contribution will not be added to the compensation payable to the Concessionaire.
34.14. In any event of early termination of this Concession Agreement, the contractual charges provided for in Clause 6 falling due shall not be due, except for those that should be due for the prorated exercise of the Activities.
Expropriation
34.15. [bookmark: _bookmark63][bookmark: _Ref65260100]In the event of expropriation to serve the public interest, by means of a specific authorizing law, the Federal Government may resume the Concession, after ensuring the prior payment of indemnity to the Concessionaire, consisting of the following installments:
34.15.1. The amount of investments associated with Reversible Assets not yet amortized;
34.15.2. [bookmark: _Ref65260158]Loss of profits, covering at least the updated debt balance overdue and falling due from any financing contracted by the Concessionaire; 
34.15.3. The portion of the amount paid as Concession Bonus provided for in the Public Notice that has not yet been amortized; and
34.15.4. the portion of the amount paid as payment of the capital of Túnel S.A. that has not yet been amortized;
34.15.5. Demobilization cost, including the value of all charges and encumbrances arising from fines, terminations and indemnities due to employees, suppliers and third-party creditors of the Concessionaire, in any capacity.
34.16. [bookmark: _Ref88659649]The part of the compensation, payable to the Concessionaire in the event of termination, corresponding to the outstanding balance of the loans, may be paid directly to the Financiers, at the discretion of the Concession Authorities, as long as the full settlement of debts owed to the Federal Government is demonstrated, and the remainder must be paid directly to the Concessionaire.
34.16.1. [bookmark: _Ref80979400]The Financiers and the Concessionaire must submit to the Concession Authorities a declaration of settlement of debts with the Federal Government prior to payment of compensation directly to the Financiers, in the terms of Sub-clause 34.16 above.
34.17. Fines, indemnities and any other amounts owed by the Concessionaire will be deducted from the indemnity provided for in the event of expropriation, up to the limit of the outstanding balance of the financing contracted by the Concessionaire to fulfill the investment obligations provided for in the Concession Agreement.
Forfeiture
34.18. [bookmark: _Ref78984128]The forfeiture of the Concession may be declared in the cases listed in Law No. 8.987, dated February 13, 1995, and its amendments.
34.19. [bookmark: _Ref82549542]It is considered subject to decree of forfeiture, in the case provided for in art. 38, § 1, II, of Law no. 8.987/1995, non-compliance with contractual and legal obligations and those arising from standards that may have a serious negative impact on the adequate provision of the Activities, highlighting the reiteration or extension of the following contractual breaches:
34.19.1. Failure to contract or maintain the validity of the insurance required in this Concession Agreement;
34.19.2. Failure to contract or maintain the integrity of the Contractual Performance Guarantee, as provided for in this Concession Agreement;
34.19.3. Proven fraud in the calculation of the payment of the Variable Contribution, especially by the artificial reduction of the calculation basis, caused, among other hypotheses, by the alteration of the Concessionaire’s accounting data and by the contracting of artificially reduced Prices with third parties;
34.19.4. failure to pay any portion of the Concession Bonus pursuant to the conditions set forth in Sub-clause 6.1;
34.19.5. failure to incorporate Túnel S.A., subscription and payment of the capital stock of Túnel S.A. in the amounts and by the deadlines set out in Sub-clause 6.2.
34.20. [bookmark: _Ref82549466]The Concession Authorities may promote the declaration of forfeiture of the Concession, which will be preceded by the competent administrative proceeding to verify the partial or entire default, ensuring the Concessionaire the right to full defense and adversary proceedings, previously hearing ANTAQ.
34.21. The establishment of administrative proceedings for declaration of forfeiture will be preceded by a notification to the Concessionaire and to the Financiers, indicating the default situation and granting a reasonable period of not less than 30 (thirty) days for the Concessionaire to remedy the irregularities.
34.22. Prior to the declaration of forfeiture, ANTAQ will send a notification to the Financiers so that they can express their intention to assume the Concession within a period of no less than 30 (thirty) days.
34.23. [bookmark: _bookmark64][bookmark: _Ref65259737]The value of investments linked to Reversible Assets not yet amortized will be included in the calculation of the indemnity due to the Concessionaire in case of forfeiture, less:
34.23.1. The losses caused by the Concessionaire as a result of non-compliance with contractual obligations and the amounts owed by the Concessionaire to the Concession Authorities and ANTAQ;
34.23.2. Contractual fines applied to the Concessionaire that have not been paid by the date of payment of the indemnity amount; and
34.23.3. Any amounts received by the Concessionaire as insurance coverage related to the events or circumstances that gave rise to the declaration of forfeiture.
34.24. [bookmark: _bookmark65]The portion of the indemnity owed to the Concessionaire, in case of forfeiture, corresponding to the debt balance of the financing actually applied as investments in the Organized Port Area may be paid directly to the Financiers, at the discretion of the Concession Authorities, with the balance being payable directly to the Concessionaire, pursuant to the provisions of Sub-clause 34.16.1.
34.25. The declaration of forfeiture will also result in:
34.25.1. Enforcement of the Contractual Performance Guarantee; and
34.25.2. Retention of any credits arising from the Concession Agreement, up to the limit of the losses caused to the Concession Authorities.
34.26. The declaration of forfeiture will not entail for the Concession Authorities any kind of responsibility in relation to liens, charges, obligations or commitments with third parties assumed by the Concessionaire, notably with respect to labor, tax and social security obligations.
Termination initiated by the Concessionaire
34.27. The Concession Agreement may be terminated at the Concessionaire’s initiative, in the event of non-compliance with the legal, contractual and regulatory standards by the Concession Authorities, by means of an arbitration proceeding specifically filed for this purpose.
34.27.1. The Concessionaire may only release itself from the obligations assumed under the Concession Agreement, including that regarding the continuity of the provision of the Activities, in the event of default by the Concession Authorities, after the final and unappealable arbitration ruling that decrees the termination of the Concession Agreement.
34.28. The indemnity due to the Concessionaire, in the event of arbitral termination of the Concession Agreement at the Concession Authority’s fault, will be equivalent to the expropriation and calculated as provided for in Sub-clause 34.15 et. seq.
Annulment
34.29. The Concession Agreement may only be annulled under the terms of the law, observing the principles of adversary proceedings and full defense.
34.30. If the Concessionaire has not given cause for the annulment, the compensation payable will be equivalent to the expropriation and calculated as provided for in Sub-clause 34.15 et. seq.
34.31. If the Concessionaire has given rise to the annulment, the compensation payable will be equivalent to that provided for in the event of forfeiture, pursuant to Sub-clause 34.18 et. seq.
34.32. If the cancellation is not due to a fact attributable to the Concessionaire or the Concession Authorities, the compensation payable will be calculated pursuant to Sub-clause 34.2.1.
[bookmark: _bookmark66]Bankruptcy or Extinction of the Concessionaire
34.33. If the Agreement is extinct due to bankruptcy or extinction of the Concessionaire, any indemnity due to the Concessionaire will be calculated and paid according to the criteria provided for the forfeiture of the Concession, pursuant to Sub-clause 34.23 et. seq.
34.34. Any net assets of the extinct Concessionaire shall not be shared among its shareholders before the payment of all obligations to ANTAQ, and without the issuance of an inspection term by ANTAQ attesting to the state in which the assets linked to the Concession are found and the subsequent operational transfer to the Federal Government, or to whomever the Federal Government may appoint, pursuant to Sub-clause 34.5.
35. [bookmark: _Ref73013506][bookmark: _Ref70234896][bookmark: _Toc96436002]Concession Assets and Reversible Assets
35.1. The Concessionaire must maintain a system to control the Concession Assets, which must be listed in an inventory, to be periodically updated by the Concessionaire and reported to ANTAQ, in compliance with Resolution No. 43/2021-ANTAQ.
35.1.1. ANTAQ is assured unrestricted and immediate access to the Concessionaire’s asset control system.
35.2. Reversible Assets are considered those that integrate or come to integrate the assets of the Organized Port that are: (i) real property components of the port infrastructure of the Organized Port, such as land, buildings, docking structures, mooring, roads and land accesses; and (ii) movable property and equipment directly linked to the provision of tariffed services, such as signaling buoys, radars and the Vessel Traffic Management Information System (VTMIS).
35.2.1. All other assets are not considered Reversible Assets, including: (i) the Concessionaire’s administrative assets, such as furniture and office supplies and computers; and (ii) the assets and equipment received by the Concessionaire as superstructure from the Port Facility Explorers, such as tanks, cargo handling equipment, warehouses, vehicles.
35.2.2. The Reversible Assets associated with the Concession on the Effective Date and transferred to the Concessionaire are listed in Attachment 8 – Reversible Goods.
35.2.3. The Concessionaire shall: (i) keep the Reversible Assets in an adequate state of operation, conservation and safety, until the end of the Concession, in accordance with the applicable safety, health and environmental standards; (ii) properly dispose of the Reversible Assets; and (iii) replace Reversible Assets whenever, for wear, malfunction or obsolescence, they prove to be inadequate for the purposes for which they are intended.
35.2.3.1. If a particular Reversible Asset becomes obsolete or unnecessary for the performance of the Activities and compliance with Performance Indicators and other obligations under this Concession Agreement and its Attachments, especially the PEP, it may be disposed of or undone without the need for replacement.
35.2.4. The disincorporation of real property Reversible Assets must be preceded by authorization from ANTAQ, in accordance with current regulations, and must be in accordance with the PDZ, aiming at the best long-term development of the Organized Port.

35.2.5. It is hereby previously authorized, in this Concession Agreement, the execution of acquisition / disposal and incorporation / disincorporation operations by the Concessionaire involving the Reversible Assets, waiving the need for specific prior consent by the Concession Authorities, except in the following cases: (i) disposal of real property Reversible Assets; and (ii) disposal and undoing of movable Reversible Assets in the last 2 (two) years of the Concession; or (iii) disposal and undoing of movable assets in case an administrative proceeding has been filed for early termination of the Concession Agreement.
35.2.5.1. Transactions involving Reversible Assets must be recorded in the Concessionaire’s asset control system and reported to ANTAQ within 15 (fifteen) days.
35.2.6. The investments made by the Concessionaire in Reversible Assets, will be amortized within the term of the Concession, under the terms of the regulation in force.
35.2.7. Revenues arising from the sale of Reversible Assets must be itemized in a specific bookkeeping account, so that the funds obtained from the sale are invested in the Organized Port or incorporated by the Concession Authorities into its equity at the end of the Concession, in the part that is its due.
35.2.8. With the expiration of the Concession Agreement, all Reversible Assets will revert to the Federal Government, under the terms of this Concession Agreement and sector regulation.
35.2.9. Reversible Assets reverted to the Federal Government must be in adequate conditions of conservation and operation to allow the continuity of the Activities, for a minimum additional period of 24 (twenty-four) months, except in exceptional cases when they have a shorter useful life.
35.2.10. In the event of early extinction of the Concession, the funds earned by the Concessionaire as a result of the sale of Reversible Assets will be discounted from the amount of any compensation payable to the Concessionaire.
35.2.11. The Concessionaire shall observe, as applicable, the procedures and criteria for reversibility, incorporation and disincorporation of Reversible Assets provided for in ANTAQ Resolution No. 43/2021, and subsequent amendments.
35.2.12. The following provisions of Resolution No. 43/2021-ANTAQ do not apply to the Concessionaire: (i) obligation to prepare a Resource Application Plan involving Reversible Assets; (ii) authorizations and communications provided for incorporation, disincorporation, acquisition, disposal, undoing and assignment of Reversible Assets; and (iii) need to communicate to ANTAQ the cases of replacement of Reversible Assets, in case of damage.
35.2.13. The legal treatment of assets in new contracts of Organized Port areas entered into by the Concessionaire will be decided by free agreement between the parties.
35.2.14. In the last quarter of the penultimate year of the Concession Agreement, or at any time in the event of early termination of the Concession Agreement, ANTAQ may, for good cause, determine that certain assets considered to be nonreversible become Reversible Assets through prior compensation to the Concessionaire at the proven cost less depreciation.
36. [bookmark: _Toc96436003]User Consultation
36.1. [bookmark: _bookmark69][bookmark: _Ref78663734][bookmark: _Ref70267815][bookmark: _Ref80631439]The Concessionaire must consult the Users and the Port Facility Explorers in relation to, at least, the proposals for fulfilling the obligations provided for in Attachment 1 – Port Exploration Plan, particularly with regard to investment projects, and the PDZ update;
36.2. The purpose of the consultations is to induce effective cooperation and information sharing between the Concessionaire and relevant stakeholders, promoting negotiated agreements and solutions.
36.2.1. As such, the Concessionaire must stipulate the procedures in order to promote the effectiveness of the consultations, following good practices such as those recommended in manuals of international organizations like Organization for Economic Cooperation and Development (OECD), International Maritime Organization (IMO), European Sea Ports Organization (ESPO) and American Association of Port Authorities (AAPA), and must, in particular:
36.2.1.1. Establish a reasonable period for receiving manifestations from relevant stakeholders and ensure that they have access to the information necessary for the preparation of substantiated manifestations; and
36.2.1.2. Take these manifestations into account in the preparation of the final proposals regarding, at least, the scope defined by Sub-clause 36.1.
36.3. The Concessionaire shall, through protocols or reports, prove compliance with the consultations provided for in Sub-clause 36.1, describing the negotiations and presenting the understandings reached between the parties.
36.4. The Concessionaire may, in agreement with the relevant stakeholders and upon previous communication to ANTAQ, replace the current reports and protocols with new ones, observing the contractual provisions referring to the object of the consultation.
36.5. ANTAQ may publish guidance documents on the scope defined in Sub-clause 36.1 and on procedures for consulting and publishing documents, without prejudice to subsequent regulation.
36.6. In the absence of a specific clause defining the relevant stakeholders that must be consulted in the cases provided for in the Sub-clause 36.1, it is up to the Concessionaire to identify and consult them.
36.6.1. ANTAQ may define which stakeholders should be consulted, if the Concessionaire requests this appointment.
36.7. Consultations with relevant stakeholders can be conducted through associations, technical committees, governance forums or other groups capable of intensifying cooperation between the parties and collaborating to reach negotiated agreements and solutions.
37. [bookmark: _Toc96436004]Intellectual Property
37.1. All projects and technical documentation related to the technical specifications provided for in the Concession Agreement and Attachments will be delivered to the Concession Authorities, respecting industrial property rights.
37.2. The technical documentation submitted to the Concessionaire belongs to the Concession Authorities, and its use by the Concessionaire for purposes other than those provided for in the Concession Agreement is prohibited. The Concessionaire must maintain strict confidentiality regarding the documentation received as such.
37.3. The Concessionaire assigns, free of charge, to the Concession Authorities, all projects, plans, designs, documents, systems and other material, whether tangible or not, that are necessary for the performance of the functions incumbent upon the Concession Authorities or for the exercise of the rights to which they are entitled, under the terms of the Concession Agreement, and that have been specifically acquired or prepared in the development of activities integrated in the Concession.
37.4. The intellectual property rights on the studies and projects prepared for the specific purposes of the integrated activities will be transferred free of charge to the Concession Authorities at the end of the Concession.
38. [bookmark: _Toc96436005][bookmark: _Ref73013969]Communications
38.1. The communications and notifications exchanged between the Concession Authorities and ANTAQ with the Concessionaire will observe the principles of good faith and reasonability, and should always be carried out so that the message reaches its faithful recipient and contain all the information necessary for its proper understanding.
38.2. The Concessionaire must ensure that any communications and notifications are always sent to the competent authority of the Concession Authorities and ANTAQ and these, in turn, must ensure that communications and notifications are sent to the Concessionaire’s representatives who are duly registered or accredited with the Concession Authorities and ANTAQ.
38.2.1. The Concessionaire undertakes to keep the registration or accreditation of its representatives up to date.
38.3. Communications must be made in writing and sent: (i) by hand, provided that it is proven by protocol; (ii) by registered mail, with acknowledgment of receipt; or (iii) by electronic mail, provided that it is possible to unequivocally prove the origin of the message and its receipt. 
38.4. Either Party may change its address by sending a simple notification to the other Party.
39. [bookmark: _Ref78798937][bookmark: _Toc96436006]Dispute Resolution Committee
39.1. In order to prevent disagreements and resolve any disputes during the execution of the Concession Agreement, the Parties and ANTAQ may establish a Dispute Resolution Committee that shall observe the rules established in this Concession Agreement and, additionally, in whatever does not conflict with this Concession Agreement, the Regulation of the International Chamber of Commerce (ICC) in its provisions regarding the establishment of Dispute Review Boards, made available by the ICC.
39.2. The Dispute Resolution Committee shall be established on a permanent basis and its decisions shall have a binding effect on the Parties and ANTAQ regarding the disputes concerning available property rights, pursuant to Decree No. 10.025/2019, such as:
39.2.1. Issues related to the restoration of the economic-financial balance of the Concession Agreement;
39.2.2. Calculation of compensation arising from the termination or transfer of the Concession Agreement;
39.2.3. Failure by either of the parties to comply with contractual obligations, including the application of penalties and their calculation.
39.3. [bookmark: _bookmark72][bookmark: _Ref78791413]The members of the Dispute Resolution Committee must have qualification and professional experience related to the subject matter of the Concession Agreement.
39.4. In performing their duties, the members of the Dispute Resolution Committee shall act impartially, independently, competently and diligently
39.5. Persons who have any relationship with the Parties or with the dispute submitted to them that characterizes the cases of impediment or suspicion of judges are prevented from acting as members of the Dispute Resolution Committee, and, where applicable, the same duties and responsibilities apply to them, as provided in Law No. 13.105 of March 16, 2015 (Code of Civil Procedure).
39.5.1. Before accepting the position, persons nominated to serve as members have a duty to disclose any fact that may raise reasonable doubt as to their impartiality and independence.
39.6. Members of the Dispute Resolution Committee will be appointed within 10 (ten) days of the Effective Date, as follows:
39.6.1. One member will be appointed by the Concession Authorities;
39.6.2. One member appointed by the Concessionaire; and
39.6.3. One member, recommended by mutual agreement by the two members elected to the Dispute Resolution Committee, and approved by the Parties, who shall serve as chair of the Dispute Resolution Committee.
39.7. The Parties will have 10 (ten) days to discuss the appointment of the members mentioned in Sub-clause 39.3.
39.8. After this period, the Parties shall appoint the chosen members, observing a maximum period of 30 (thirty) calendar days after the signing of the Concession Agreement for such appointment.
39.9. Each of the appointed members will be entitled to one vote in the resolutions.
39.10. In the event of the resignation of any member, death, disability, eventual suspensions, circumstantial impediments or termination of appointment, a replacement shall be appointed in the same manner as the person replaced.
39.11. [bookmark: _Ref93331299]The International Chamber of Commerce (ICC), at the request of both Parties or of one of them, after hearing the counterparty, shall appoint the member of the Dispute Resolution Committee when any of the following situations of disagreement occur:
39.11.1. Either Party fails to appoint a correlated member or challenge a member appointed by the other Party to the Dispute Resolution Committee;
39.11.2. The Parties do not agree on the appointment of the third member to serve as chairman of the Dispute Resolution Committee; or
39.11.3. The Parties do not agree on the appointment of a substitute within 30 (thirty) calendar days after the date on which one of the three members recuses the appointment or becomes unable to act in the event of death, disability, resignation or termination of the appointment.
39.12. In the event of Sub-Clause 39.10, the costs of the International Chamber of Commerce (ICC) shall also be divided by the Parties.
39.13. All expenses necessary for the operation of the Dispute Resolution Committee will be borne by the Concessionaire, with the exception of any remuneration due to the member appointed by the Concession Authorities, which may be paid pursuant to Sub-clause 7.8, (ii).
39.14. The Dispute Resolution Committee will be processed as follows:
39.14.1. The Dispute Resolution Committee may meet at a location provided by the Concession Authorities. In the absence of such availability, the Concessionaire is authorized to indicate a location for the establishment of the Dispute Resolution Committee;
39.14.2. The Dispute Resolution Committee shall provide for the registration and assessment of all information received, as well as its decisions;
39.14.3. The Dispute Resolution Committee shall notify the defendant Party so that, within 15 (fifteen) business days of receiving such notification, it may present its allegations regarding the matter at hand;
39.14.4. The proposed solution of the Dispute Resolution Committee shall be issued within a period of 30 (thirty) running days, counting from the date of receipt, by the chairman, of the allegations presented by the defendant Party;
39.14.4.1. If the complexity of the dispute justifies it, the term of the previous Sub-clause may be extended for an equal period by reasoned decision of the Dispute Resolution Committee.
39.15. The decisions issued by the Dispute Resolution Committee bind the Parties and ANTAQ.
39.16. If one of the Parties or ANTAQ fails to comply with the binding decision issued by the Dispute Resolution Committee, the other Party may submit such non-compliance to arbitration, without the need for resubmission to the Dispute Resolution Committee.
39.17. Any divergence raised must be forwarded to the Dispute Resolution Committee together with a copy of all documents necessary to resolve the claim.
39.18. The submission of any matter to the Dispute Resolution Committee does not exonerate the Parties and ANTAQ from fully complying with their contractual obligations.
39.19. If there is any conflict between the Parties or ANTAQ and the Concessionaire related to the Concession Agreement or execution of its purpose before the effective establishment of the Dispute Resolution Committee, it may be submitted directly to the arbitration procedure, in accordance with Clause 40.
40. [bookmark: _Ref73024275][bookmark: _Ref70268474][bookmark: _Ref70268853][bookmark: _Toc96436007]Arbitration
40.1. [bookmark: _bookmark74][bookmark: _Ref78797301][bookmark: _Ref70268538]The Parties and ANTAQ agree to resort to arbitration to solve the disputes related to available property rights arising from the Concession Agreement and its Annexes, or related instruments, after a final decision by the competent authority, in accordance with Decree No. 10.025 of 20 September 2019, or subsequent legislation.
40.2. For the purposes of Sub-clause 40.1, the decision rendered by the competent administrative authority is considered definitive when there is no possibility of the Concessionaire filing an administrative appeal.
40.3. The following are considered disputes relating to available property rights, among others:
40.3.1. Issues related to the restoration of the economic-financial balance of the agreements;
40.3.2. Calculation of compensation arising from the termination or transfer of the partnership agreement; and
40.3.3. Failure by either of the parties to comply with contractual obligations, including the application of penalties and their calculation.
40.4. Arbitration shall be governed by the laws of Brazil, and any honorable engagement is prohibited.
40.5. The International Chamber of Commerce (ICC) is hereby chosen to conduct the arbitration procedure referred to in this clause.
40.5.1. The prior appointment of the International Chamber of Commerce (ICC) to conduct the arbitration procedure does not prevent the Parties, by common agreement and by reasoned decision, from opting for another arbitral institution among those previously accredited by the Attorney General’s Office of the Federal Government.
40.6. Arbitration shall be conducted in accordance with the Rules of Arbitration chosen, in which it does not conflict with this arbitration clause and the rules of Decree No. 10.025, 2019.
40.7. Expeditious procedures shall only be adopted in case of an express agreement between the Parties.
40.8. Where the Concession Authorities are named as the defendant, a copy of the request for arbitration shall be expressly addressed to it.
40.8.1. The copy of the request for the initiation of arbitration shall also be addressed to the Specialized Arbitration Center of the Attorney General’s Office of the Federal Government.
40.9. Three arbitrators must be chosen.
40.9.1. Each Party shall choose an arbitrator, regardless of the Arbitration Board’s list of arbitrators.
40.9.2. The two chosen arbitrators shall appoint the third arbitrator, who shall serve as chairman of the Arbitral Tribunal.
40.9.3. By agreement between the Parties, arbitration may be conducted by a sole arbitrator.
40.9.4. In the event of a provision for payment of arbitrators’ fees on an hourly basis, they must submit a detailed statement of hours worked, and payment for a minimum number of hours, not worked, is prohibited.
40.9.5. Individuals who have previously served as a member of a previously established Dispute Resolution Committee may not participate in the arbitration, as arbitrators or experts appointed by the respective Arbitration Board.
40.10. The city of Brasília, in the Federal District, Brazil, will be the seat of the arbitration and where the arbitration award will be delivered.
40.11. With regard to matters submitted to arbitration, the jurisdiction of the Judiciary Section of the Federal District of Federal Justice is elected exclusively for:
40.11.1. [bookmark: _bookmark75][bookmark: _Ref78797535][bookmark: _Ref70268666]The petitioning of provisional measures before the referral of the arbitration records to the Arbitration Tribunal; 
40.11.2. The filing of the annulment suit provided for in art. 33, main clause, of Law no. 9.307/96; and
40.11.3. Judicial enforcement of the arbitration award.
40.12. For the purposes of Sub-clause 40.12.1, if urgent measures are needed before the arbitration is instituted, the interested Party may request them directly to the Judiciary, based on applicable legislation, ceasing its effectiveness if the arbitration is not requested within 30 (thirty) days from the effective date of the decision.
40.12.1. The Arbitration Tribunal shall decide, as soon as it is installed and before any other procedural measure, on the preservation, modification or interruption of the effects of the provisional protection obtained in advance by one of the Parties to the proceedings.
40.12.2. The Parties agree that any cautionary or urgent action that may be necessary after the initiation of arbitration will only be requested from the Arbitration Tribunal.
40.13. The arbitration proceedings shall be conducted in the Portuguese language.
40.14. The arbitration proceeding shall observe the principle of publicity, except for the legal hypotheses of secrecy, as necessary to preserve industrial or trade secrets, and those resulting from a decision by the Arbitration Tribunal, as provided by law.
40.15. The rules and procedures to be adopted in arbitration must comply with the provisions of Decree No. 10.025, of September 20, 2019, or any other rule that may replace it.
40.16. Except for the expenses with technical assistants’ fees and expert evidence that will be paid by the respective claimant, expenses with the arbitration, including the arbitrators' fees, shall be paid in advance by the Concessionaire.
40.16.1. The arbitrators’ fees will be set by the Arbitration Tribunal within reasonable parameters, considering the complexity of the matter submitted to them, the time required and other relevant circumstances of the case, according to market practices.
40.16.2. At the end of the arbitration proceeding, the losing Party will bear the costs of the arbitration, and shall reimburse the winning Party for whatever it may have advanced, including the expenses provided for in articles 84 and 85 of Law No. 13.105/2015, the Code of Civil Procedure. 
40.16.3. In the case of reciprocal loss of suit, the Parties will proportionally bear the costs of the arbitration.
40.17. Except in the event of the granting of an injunction by the Arbitration Tribunal, the submission to arbitration, under the terms of this Clause, does not exempt the Concession Authorities, ANTAQ or the Concessionaire from the obligation to fully comply with this Concession Agreement, nor does it allow the interruption of activities related to the Concession, subject to the provisions herein.
40.18. [bookmark: _Hlk80980546]If there is an arbitration award against the Concession Authorities or ANTAQ resulting in a pecuniary obligation, including costs and expenses with arbitration proceedings, compliance in favor of the Concessionaire shall occur:
40.18.1. By restoring the economic-financial balance, in any of its forms of effectiveness;
40.18.2.  Compensation of assets and duties of a non-tax nature, including fines; or
40.18.3.  Provided there is an agreement between the parties, by assigning the payment to a third party in cases where the Concession has already ended and a new bidding process is underway.
41. [bookmark: _Toc96436008]Court
41.1. The Court of the Judiciary Section of the Federal District is hereby elected to settle any disputes relating to this Concession Agreement, except for the provisions of Clause 39 and Clause 40 of this Concession Agreement.
In witness whereof, the parties hereto sign this Concession Agreement in the aforementioned initial copies, which will be destined to each of the signatories, all before the undersigned witnesses:







Concession Authorities




Concessionaire






As intervening consenting party:


ANTAQ




Witnesses:
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